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Hanrick Curran Property — GST UPDATE

Two recent GST cases have been handed down by the courts that will affect
the Property Development Industry

Brady King Pty Ltd v Commissioner of Taxation

The Brady King case has resulted in a win for the taxpayer — which has also
endorsed by the ATO.

The case surrounded the application of the margin scheme to the sale of
residential apartments. The taxpayer acquired an office building, refurbished
and redesigned it into residential premises and applied to strata title the new
apartments. The single judge of the Federal Court held that the margin
scheme could not apply because the property being sold (the strata titled
apartment) was legally different to the property purchased (an office building).

The ATO'’s taxation ruling in relation to this issue had always been that the
margin scheme could apply in this situation. When the taxpayer appealed the
case, both the ATO and the taxpayer put forward arguments that the earlier
judgement was wrong in finding that “there had to be a strict identity in judicial
terms between what the taxpayer acquired and what it supplied”.

The Full Federal Court agreed with the taxpayer and held that because the
taxpayer had held the building before the introduction of GST, the margin
scheme could apply to the sale of the apartments that were “carved out” of the
building.

Accordingly, the case confirms that the margin scheme may be used for
disposals of property where a change in the underlying legal title of the
property has taken place.



FCT v Reliance Carpet Co Pty Ltd

The Reliance Carpets case resulted in a loss to the taxpayer, but the High
Court decision has clarified the law around the application of GST to security
deposits that have been forfeited.

The purchaser of a property had defaulted on the purchase and had the
deposit forfeited in favour of the vendor. The question was raised as to
whether GST applied to the forfeited deposit.

The High Court found that although the property transfer did not take place, a
taxable supply had occurred and accordingly GST did apply to the forfeited
deposit.

Federal Budget Announcement - GST on Margin Schemes after a GST-
Free Supply

While no legislation has been introduced, property developers should be
aware of the recent Federal Budget announcement to change the rules as to
how the margin scheme will apply following a GST-free supply.

Where a vendor has previously acquired the land under a GST-free or non-
taxable supply, the Government intends to change the law so that the
calculation of the margin will extend back to the previous taxing point.

For example Vendor A acquires property for $1.1M including GST. It later
sells the property as a GST-free going concern to Vendor B for $3M. Vendor
B develops the property and later sells it for $6M using the margin scheme.

Under the existing rules, the margin calculated on Vendor B’s sale is $3M
($6M - $3M). Under the proposed rules, the margin will be extended back to
the last taxing point so that the margin will be $5M ($6M - $1M).

This is expected to cause significant issues for property developers. Not only
will it make calculating viability of projects more difficult, vendors will be
required to disclose their original purchase price of the property to enable
future calculations of the margin scheme.

While the new law when introduced is proposed to have effect from the date
of Royal Assent, no draft legislation has been released. Accordingly, it is
unclear whether there will be transitional relief in relation to contracts entered
into, or land purchased before the introduction of the legislation.

Please do not hesitate to contact your Hanrick Curran advisor, or our Taxation
Director, Jamie Towers on 07 3229 6966 with any queries in this regard.



