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eslie is a managing director of TP Equilibrium AustralAsia, a Duff 
& Phelps Transfer Pricing Alliance Network Partner. Leslie provides 
transfer pricing services for the AustralAsia region consisting of 

Australia and New Zealand. She has over 18 years of specialized transfer pricing experience 
based in this region and an additional 10 years of corporate taxation experience in Big 4 
practices specializing in mergers, acquisitions, bankruptcies and reorganizations based in the 
United States (New York City and Chicago). Prior to forming TP Equilibrium AustralAsia, 
Leslie was a managing director of Ceteris NZ. Prior to that, Leslie commenced the market-
leading transfer pricing practice of Ernst & Young New Zealand, where she served as the 
National Leader.

abio Gaspar is a Tax Lawyer and Tax Law professor. Mr. Gaspar 
specializes in tax planning and consulting on Brazilian and international 
taxation, with background on tax litigation and corporate law. He has 

authored papers and lectured on tax subjects in distinguished publications and forums. His 
current role includes being the Transfer Pricing focal point for Brazilian upstream assets. 
Prior to joining Shell he has worked at reputed Law Firms in Brazil.

ndrea Musselli , both graduated at economics and at law (both 4 years 
course of study) , is fiscal advisor, certified public accountant , legal 
auditor and tribunal advisor.

Andrea is one of  managing partners  of Studio Musselli based on Milan, corso Garibaldi 73,
He advises firms about legal, economic and tax aspects, especially in projecting transfer pricing 
policies at arm’s length. He defends firms when challenges are made by Tax authorities. He 
participated also to OECD public sessions of Committee of fiscal affairs having commented 
draft regulations of that international organisation. He regularly writes articles and papers 
for most important journals including, IlSole24Ore (most important Italian economic 
newspaper in Italy) , IBFD, International Transfer pricing journal (he is correspondant of 
that journal for Italy) , BNA journals (USA), Tax Analyst journals (USA). He has also co-
written (with Alberto Musselli, the other managing partner of Studio Musselli) a best-selling 
book on transfer pricing edited in Italian language (Transfer pricing, edited by Ilsole24Ore) 
and received national and international awards for transfer pricing.
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unter Norton, J.D.L., LL.M., CPA, is an accomplished Tax Director 
with FF&F. Prior to joining the firm, he spent 7 years as an attorney 
at Withers Bergman LLP, a tax-oriented law firm, and 8 years in the 

Tax practice with Deloitte. His areas of expertise include cross-border tax matters, business 
and investment partnerships, high net worth individuals, and family offices. Hunter’s 
experience also allows him to advise clients in income tax matters related to trusts, estates 
and grantors, and taxable gifts, as well as estate planning.

Hunter Norton - Farkouh, Furman & Faccio LLP
T: +1 212 245 5900
E: hnorton@fffcpas.com
W: www.fffcpas.com
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rigard & Urrutia partner since 2009. He leads the Tax, Transfer Pricing 
and Wealth management, trust and estates Teams. During more than 
16 years he has worked as national and international tax advisor and 

in Transfer Pricing for well-known international firms in Colombia and New York. He 
Currently is the Vicepresident of the Tax Practice Group for Latin America and the Caribbean 
for the global law firm network Lex Mundi. His experience includes advice and support to 
important national and international companies in tax planning of the most recent Mergers 
and Acquisitions transactions of the most significant investment projects of the country 
and private equity funds structuration. In addition, he is an expert in application of treaties 
to avoid double taxation and in implementing sophisticated tax planning structures for 
corporate activities that include protection and planning, shared costs and service centers, 
corporate restructuring, decrease of debt level and accomplishment of holding structures to 
attract foreign capital investment.

Mr. Romero received his JD from the Pontificia Universidad Javeriana, and holds a LL.M 
(magister) in International Taxation from the New York University School of Law. He 
also specialized in Advance Studies in Political, Economic and Social Sciences from Notre 
Dame University Phoenix Institute South Bend, IN.  Mr. Romero has been a professor of 
international taxation at well-known universities such us Pontificia Universidad Javeriana, 
Universidad Externado, de Colombia and Universidad Pontificia Bolivariana in Medellín. 
Also he has participated  as speaker in local and international tax seminars and most 
important international  associations such as IFA, STEP, IBA and ABA . Mr. Romero is 
the IFA´s president and he has published several articles and academic papers for very 
important international and local tax publications, such as “Why Colombia Should 
Negotiate International Tax Treaties: Recent Developments and Perspectives” (2005), “Free 
Trade Zones and Legal Stability Agreements in Colombia” (2008), and “The Anti-Deferral 
Rules and The Colombian Tax Law” (2009), “Interpretación y aplicación de los convenios 
de doble imposición internacional en Colombia” (2012), “El Nuevo Régimen Fiscal de las 
reorganizaciones empresariales” (2013).

nternational Corporate specialist David Gibbs is a partner at Alliotts 
Chartered Accountants and Business Advisors with offices in central 
London and Guildford.

He provides commercially focused tax advice to clients ranging from start-ups to large 
corporates. By getting under the skin of a business he provides practical advice appropriate 
to the clients’ circumstances and to keep taxes to a sensible minimum. Formerly a partner at 
PwC David specialises in advising international businesses on a wide range of taxes including 
transfer pricing, transaction planning, UK outbound and inbound structuring, corporate 
tax, technology tax reliefs, investor and shareholder planning, capital gains tax and LLPs.

aarten Borrie is a transfer pricing specialist with 18 years of tax 
advisory experience. Prior to joining Borrie Tax Lawyers, Maarten 
worked for 12 years for the tax advisory firm KPMG Meijburg & 

Co in the Netherlands. Within Borrie Tax lawyer, Maarten is one of the lead partners in the 
international tax advisory and responsible to the transfer pricing team. Maarten works closely 
together with his clients, focusing on both general taxation and transfer pricing advisory 
services, including design and implementation of transfer pricing policies,  intangible property 
valuations and projects relating to cost sharing arrangements, business restructurings  and 
supply chain transformations and mergers-and-acquisitions integrations.
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egree in business administration from CETYS University and 
international expert in transfer pricing by the Anahuac University 
Mexico Norte, the Nebrija University in Spain and Baker & McKenzie. 

Currently studying the advanced diploma in transfer pricing at the Thomas Jefferson School 
of Law (USA) and International Institute for Tax and Finance.
 
He began his practice as a collaborative member of MSI Global Alliance and IGAF Worldwide 
(PrimeGlobal). He was the Regional Director of Transfer Pricing for RSM International 
(Mexico) and Geneva Group International (Mexico).
Today, he is the Managing Partner at Grupo Consultor EFE™ (Transfer Pricing Firm of the 
Year in Mexico and Latin America by ACQ5), an international member of Alliott Group™ 
and Pride Partners International™, where he’s the Founder and Chairman of the Board of 
Directors.
 
Advisor to more than 110 firms of auditors, accountants and lawyers across the continent, 
including Top Ten firms in the world, and more than 400 multinational groups. He has given 
more than 40 lectures in 12 countries of the American continent on the transfer pricing 
practice for graduates specializing in the field, and he has been a consultant to some Central 
America tax administrations.  
 
Named Gamechanger of the Year (LATAM) in the ACQ Global Awards 2016.

amie Towers is the tax consulting partner with Hanrick Curran 
Chartered Accountants based in Brisbane, Australia.  Jamie also 
leads the firm’s Asian Business division, looking after multinational 

clients.  Jamie is the Asia Pacific Chairman of the Alliott Group, an international alliance of 
independent accounting, legal and consulting firms.  Jamie regular provides advice on cross 
border transactions and assists clients with their international compliance obligations. 

r. A. Hadi Shahid, founder and managing partner of Alliott Hadi 
Shahid, holds a Doctorate in accounting and fellow membership 
of the Institute of Chartered Accountants of Pakistan (ICAP).  Dr. 

Shahid has over 35 years of experience in practice as a chartered accountant in UAE and 
overall experience spanning 39 years including 4 years as area in-charge for one of the Big 
4. His areas of specialization include Audit, Commercial Law, Business Advisory, Forensic 
Accounting and Arbitration, Succession Management.

Dr. Shahid is a Certified Fraud Examiner from USA, Fellow of the Institute of Financial 
Accountants, fellow Member of the British Institute of Management, affiliate Member of 
Association of International Accountants, Member of Institute of Islamic Banking and 
Insurance, UK, Member of Institute of Internal Auditors - UAE Chapter, Member of Institute 
of Chartered Accountants of Pakistan, Chartered Business Consultant (Canada), Chartered 
Financial Consultant (Canada) and a member of Accountants & Auditors Association, UAE.

Dr. A. Hadi Shahid is on the Board of Directors and is a Trustee with many Professional, 
Social and Charitable Organizations in United Arab Emirates, Pakistan and Internationally, 
Coordinator Institute of Chartered Accountant of Pakistan in Abu Dhabi, Member Advisory 
Board of Alliott Group-EMEA and President of few charitable hospitals and schools in 
Pakistan.
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arie-Lise Swinne has been practicing as a tax specialist for over 
24 years during which she gained an extensive knowledge in 
international tax (including transfer pricing) and corporate tax. 

She joined Tax Consult in 1996 as a member of the Corporate Tax Department and became 
partner as of 2006. She is now Head of the Corporate Tax Department. 

Before joining Tax Consult she was senior with Tax department of Arthur Andersen & co. 

Marie-Lise holds a master’s degree in Law (University of Brussels), as well as a master’s degree 
in Business Law and in Tax Law. Marie-Lise is certified as an “Administrateur de société”. She 
is a registered member of IEC, the Belgian professional organization of Chartered Accountant 
and Tax Advisers.

ario Ortega is the partner in charge of the Transfer Pricing 
Department at Garrigues’ Madrid office, where he has pursued his 
entire professional career.

He specializes in tax law, mainly in the area of transfer pricing and international taxation.

In particular, he is an expert in the design and implementation of transfer pricing policies, 
above all at an international level, reorganization and value chain analysis, business 
restructuring, the valuation of related party transactions, mutual agreement procedures, 
advance pricing agreements, tax inspections and the performance of global documentation 
projects relating to multinationals operating in various economic sectors.

Mario was named in “Tier 1” in the 2014, 2015 and 2016 editions of “World Transfer Pricing”, 
forming part of the team singled out by the directory, which ranked Garrigues as a firm of 
choice in Spain in this specialist area. Garrigues has also been named 2015 Transfer Pricing 
Firm of the Year in Spain by International Tax Review.

He is a regular speaker at seminars and conferences staged by the Firm and an array of 
specialist centers (Instituto de Estudios Fiscales, Universidad Complutense de Madrid, etc.) 
and lectures at Centro de Estudios Garrigues on various postgraduate programs (Master’s 
Degree in taxation, Executive Master’s degree in taxation, Executive Master’s Degree in 
International Taxation) and training courses (Virtual Classroom, Specialist Transfer Pricing 
Course, Specialist International Taxation Course).

Member of the Madrid Bar Association.
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1. Can you talk us through the current trans-
fer pricing landscape in your jurisdiction?

Shahid: A transfer price is the price charged be-
tween related parties (e.g., a parent company 
and its controlled foreign corporation) in an in-
tercompany transaction. At present, there is no 
local transfer pricing regulations in the United 
Arab Emirates. The UAE does not impose tax 
on corporations and individuals except on cer-
tain categories of activities which are taxed 
by the respective ministries under which they 
fall such branches of foreign banks, oil and gas 
companies, courier companies, hotel services 
and entertainment enterprise. Thus, there are 
no transfer pricing guidelines. However, UAE to-
day, as we all know is currently in the process of 
developing its tax regulations and policies, with 
these, multinational companies in the UAE must 
prepare and plan its operation for taxation pur-
poses in response to the developing and evolv-
ing needs of the market and the economy. 

Gibbs: The full impact from the Brexit result 
will not be known until trading negotiations 
with the EU are concluded. The UK is a favour-
ite gateway for foreign direct investment into 
the EU with half of all EU headquarters of third 
party multinationals being based in the UK. On 
leaving the EU the UK will no longer be party to 
the European Parent Subsidiary Directive or the 
Interest and Royalties Directive which could po-
tentially see withholding taxes being levied on 
cross border payments. Equally, there is more 
exposure to CFC rules when the EU exemption 
is removed. This is still some time away and we 
await the outcome of negotiations. 

We are beginning to see the impact from the 

introduction of the Diverted Profits Tax (“DPT”) 
in 2015. DPT applies for profits earned since 1 
April 2015 and so for many companies the first 
periods under which it needs to be considered 
are the 31 December 2015 and 31 March 2016 
year ends. Companies have to decide for them-
selves if they have “diverted profits” and noti-
fy HMRC within three months of the year end. 
HMRC then raise an assessment. Notably, it is 
not corporation tax so there is no immediate 
double tax relief provision with the other con-
tracting state. 
 
With the headline rate of corporation tax at 
20% and set to fall to 17% by 2020, and with 
the current government stating 15% is a desired 
and sustainable long term rate, the UK offers 
an attractive place to locate an establishment 
and hence accrue profits. The traditional areas 
of product based transfer pricing are perhaps 
less sensitive in the UK with the main focus now 
being on the digital economy and licensing and 
trademark royalties. 

Borrie: Formal transfer pricing rules have been 
incorporated in the Dutch legislation since 2001. 
The Dutch regulations follow the OECD guide-
lines with the incorporation of the arm’s length 
principle in the Dutch Corporate Income Tax Act.
 
In 2013 a new transfer pricing decree was issued 
by the Dutch state secretary of Finance which 
apart from a general outline of the arm’s length 
principle, focuses on intra-group services (head-
quarter) services, financial services transactions 
activities (including loans and guarantees), cen-
tralised procurement and intangible transac-
tions. 

Although the number of tax and transfer pricing 
audits is limited, transfer pricing (and the No-
vember 2013 decree) is a key issue in any tax 
audit. To effectively enforce the increased docu-
mentation requirements, the Dutch Ministry of 
Finance announced the expansion of the Coor-
dination Group on Transfer Pricing by 17 full-
time equivalent employees.

Norton: The current transfer pricing landscape 
in the U.S. continues to be centred around the 
arm’s length principle as the standard for evalu-
ating transactions among related parties. This 
means that the results of transactions among 
related parties are consistent with the results 
that would have been realised if uncontrolled 
parties had engaged in the same transaction 
under the same circumstances. The Treasury 
regulations under IRC section 482 describe a 
number of methods by which a taxpayer can ar-
rive at an arm’s length transfer price. A taxpayer 
must then choose the “best method” by evalu-
ating and comparing various methods accord-
ing to standards of comparability and quality of 
data as set forth in the regulations. The arm’s 
length principle is a common element among 
the Treasury regulations and the OECD Transfer 
Pricing Guidelines for Multinational Enterprises 
and Tax Administrations (used by OECD coun-
tries other than the U.S.). There are, however, 
differences in the implementation of this prin-
ciple, and U.S. taxpayers are required to follow 
the methods prescribed in the Treasury regula-
tions. 

While the U.S. rules governing transfer pric-
ing have remained largely unchanged in recent 
years, the IRS has significantly increased the 
resources that it dedicates to examining trans-

Transfer Pricing 2016

fer pricing cases. The IRS now has a dedicated 
Transfer Pricing Group and this group has been 
staffed with a substantial number of revenue 
agents and economists. The IRS has announced 
that it plans to conduct transfer pricing audits 
over a 30 month period using six months for 
planning and 24 months for the audit tasks. The 
IRS plans to develop a deep understanding of a 
taxpayer’s business model involving a thorough 
analysis of a taxpayer’s functions, assets, risks 
and financial information. The IRS intends that 
these efforts will result in well-reasoned and 
persuasive document summarising the IRS’ po-
sition of a transfer pricing examination and will 
thereby increase the likelihood of a favourable 
resolution for the IRS. With these facts in mind, 
it behooves taxpayers to ensure that its trans-
fer pricing positions are well-reasoned and ad-
equately documented.

Calle: Spain recently introduced important 
changes in its transfer pricing legislation by 
amending the Corporate Income Tax Law to up-
date it further and bring it completely into line 
with the guidelines issued by the OECD in the 
context of the BEPS Project.

Additionally, the tax authorities have increased 
the resources dedicated to combatting aggres-
sive tax planning practices (including those af-
fecting intragroup transactions) through the 
creation of the National Office for Internation-
al Taxation, which has teams of professionals 
specialised in the analysis of complex matters 
such as these. This, along with the new forms 
of carrying out business (internet, mobile ap-
plications, e-commerce, etc.), has made trans-
fer pricing one of the most important subjects 
of international taxation at present. In this con-

The Transfer Pricing Roundtable 2016 discusses recent regulatory and legislative changes and their impact regarding new trends and emerging compliance issues. Highlighted topics covered by 
our panel of 12 experts include: technological enhancements in Transfer Pricing, the minimised risk of double taxation, the advantages and disadvantages of documentation and compliance, 
penalties regarding documentation, and how to defend against a tax authority challenge.  Featured countries are: Australia, Belgium, Brazil, Colombia, Italy, Mexico and the wider LATAM 
region, the Netherlands, New Zealand, Spain, United Kingdom, United States and UAE.  Seven of the experts are from Alliott Group, please visit www.alliottgroup.net for more information.
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Combating multinational tax avoidance – a tar-
geted anti-avoidance law

In New Zealand, the government and IRD gen-
erally have taken a “wait and see” approach to 
the evolving global transfer pricing landscape, 
choosing to continue with annual areas of trans-
fer pricing focus, whilst the OECD and various 
jurisdictions have introduced more substantial 
changes. However, the IRD has expressed its 
intention to implement C-by-C reporting in ac-
cordance with OECD guidance, and apply GST 
on some imported goods, particularly for inter-
net businesses. 

The recently released New Zealand Budget 2016 
reflects New Zealand’s broad “wait and see” 
approach, acknowledging the ongoing BEPS 
changes. The budget does, however, provide for 
NZD 503 million of new operating funding over 
the next four years, and NZD 354 million of new 
capital funding for Inland Revenue’s new tax ad-
ministration system. This is primarily an initia-
tive to enhance the IRD’s ability to enforce tax 
compliance, particularly in respect of MNCs.

The IRD has expressed a particular focus on the 
largest global companies operating in New Zea-
land, as well as the largest New Zealand-based 
groups. This comprises some 560 taxpayer 
groups with turnover in excess of NZD 80 mil-
lion.

The IRD’s current matters for transfer pricing fo-
cus include the following:
•	 unexplained tax losses returned by foreign-
owned groups,
•	 loans in excess of NZD 10 million principal 
and guarantee fees,
•	 payment of unsustainable levels of royal-
ties and/or service charges,
•	 material associated party transactions 
with no or low tax jurisdictions,
•	 supply chain restructures involving shift-

text, after completing a first stage focused on 
the formal establishment and monitoring of 
documentation obligations and compliance, the 
Spanish tax authorities have reoriented their 
activity towards the analysis and evaluation of 
particularly complex or sophisticated aspects of 
related-party transactions.

Lastly, there has been a notable increase in pro-
ceedings in Spain focused on resolving trans-
fer pricing conflicts, both ex˗ante (APAs) and 
ex˗post (mutual agreement procedures through 
tax treaties or European Arbitration Conven-
tion). 

Adrián J. Romero: In Mexico, there have been 
some major changes in our transfer pricing law 
which includes references to the BEPS initiative, 
such as the CbC report. 

In the rest of LATAM – the region in which we 
are the leading Transfer Pricing advisory firm – 
transfer pricing legislation has been recently in-
troduced in some countries such as: Guatemala, 
Honduras and Bolivia. Whereas in other LATAM 
jurisdictions, even though TP law has been 
around for some years now, it has just started 
to be enforced by local Tax Authorities. Penal-
ties for non-compliance are high and audits are 
complex so taxpayers are immediately pushed 
towards compliance.

Towers: Australia has been very active in ensur-
ing it has some of the strictest and most up to 
date transfer pricing laws in the world. Over the 
last five years, Australia’s laws have been rewrit-
ten and refreshed to achieve consistency with 
OECD transfer pricing guidelines. 

The Australian Taxation Office (ATO) facilitates a 
pro-active dialogue with business to provide cer-
tainty by entering into Advanced Pricing Agree-
ments. The ATO has also been updating taxpay-
ers on its views by publishing taxation rulings on 

its expectation of compliance requirements.

While transfer pricing applies to all taxpayers 
with cross border related party transactions, 
reporting only applies to businesses with more 
than AUSD 2 million in transactions. The ATO has 
also recognised that not all tax payers have the 
same level of sophistication and has developed 
‘Simplified Transfer Pricing Record Keeping’ op-
tions for smaller taxpayers to help reduce com-
pliance costs. These options apply to businesses 
with less than AUSD 25m turnover or less than 
AUSD 50m of related party loans.

Swinne: Transfer pricing is omnipresent in the 
Belgian tax landscape and has evolved rapidly 
in recent years. Since late 1990s, the Belgium 
tax authorities recommended that corporate 
taxpayers should prepare adequate transfer 
pricing documentation which is largely based 
on OECD principles. This documentation is suf-
ficient to answer the heavy questionnaire sent 
by the transfer pricing audit department in case 
of a transfer pricing audit (which are now being 
conducted at full speed). 

The tax officers of the transfer pricing audit de-
partment (whose task force is increasing contin-
uously) have been very active and will further in-
crease and enhance audit process through data 
mining, exchange of information and additional 
manpower. Moreover, the Belgian government 
submitted a Draft Program Act to Parliament, 
which, if effected, will introduce BEPS Action 13 
into Belgian law. In practice, the latter will intro-
duce a formal transfer pricing documentation 
requirement in the Belgian law. 

Prescott: Australia has recently undertaken a 
series of key reforms with significant impacts on 
multi-national groups (“MNCs”).

Announced in its May 2016 budget, Australia 
will impose a diverted profits tax on companies 

operating in Australia with global gross rev-
enues exceeding AUD 1 billion (provided the 
Australian operations have revenues exceeding 
AUD 25 million) where the Australian Tax Of-
fice (“ATO”) deems that an MNC has structured 
its transaction(s) in a way that results in a tax 
amount being paid overseas that is at least 20% 
less than would otherwise have been paid in Aus-
tralia. Also, it must be reasonable to conclude 
that the structure lacks economic substance. A 
tax of 40% (c.f. corporate tax rate of 30%) will be 
imposed on the diverted profits, with nil credits 
for foreign taxes imposed on such profits. 

Under the May 2016 budget, the ATO will also 
receive a boost in funding, and penalties applied 
for unacceptable positions and non-disclosure 
issues will be increased.

A recent April 2016 Australian Senate Commit-
tee report has also scathed many MNCs in rela-
tion to their tax and transfer pricing practices. 
Overall, for MNCs, the Australian Senate’s in-
quiry may lead to:
•	 Increased resources for the ATO;
•	 Heightened scrutiny of MNCs;
•	 Expanded taxation and financial informa-
tion reporting requirements for MNCs, and in-
creased public disclosure of various information 
by the ATO;
•	 An expanded penalty regime, particularly 
in respect of information disclosures; and
•	 Increased compliance costs for MNCs.

The 2016 developments in Australia thus far 
come, of course, with the backdrop of relatively 
new transfer pricing legislation (section 815-
B), tough new anti-avoidance legislation, strict 
new country-by-country (“C-by-C”) reporting 
requirements, and the imposition of GST on im-
ported goods and services.

Further Reading: 
Diverted profits tax discussion paper

https://www.ato.gov.au/Business/International-tax-for-business/In-detail/Doing-business-in-Australia/Combating-multinational-tax-avoidance---a-targeted-anti-avoidance-law/
https://www.ato.gov.au/Business/International-tax-for-business/In-detail/Doing-business-in-Australia/Combating-multinational-tax-avoidance---a-targeted-anti-avoidance-law/
http://www.treasury.gov.au/~/media/Treasury/Consultations and Reviews/Consultations/2016/Implementing a diverted profits tax/Key Documents/PDF/Diverted-profits-tax_discussion-paper.ashx
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BEPS Action plans have already been introduced:
 
The Netherlands implements the OECD’s three-
tiered approach for transfer pricing documenta-
tion consisting of the C-by-C report, the master 
file, and the local file. The supplementary trans-
fer pricing documentation requirements are ap-
plicable for qualifying multinational enterprises 
for fiscal years starting on or after 1 January 2016. 
 
The requirement to prepare a master file and 
a local file applies to Dutch tax resident enti-
ties of a multinational enterprise (MNE) group 
that has a consolidated group turnover equal 
to or exceeding €50 million in the fiscal year 
preceding the year for which the tax return ap-
plies. These files should be included in the re-
cords of the taxpayer within the term set for 
submitting its corporate income tax return. 
 
For smaller groups, the already existing Dutch 
TP documentation requirements will remain ap-
plicable in order to avoid imposing burdensome 
administrative requirements for small and me-
dium-sized enterprises. 

The requirement to prepare a C-by-C report 
is applicable to Dutch tax resident entities, 
members of an MNE group, with a consoli-
dated group turnover equal to or exceeding 
€750 million in the fiscal year preceding the 
fiscal year to which the C-by-C report applies. 
 
In line with Action 2 of the OECD/BEPS, the 
Netherlands already had specific regulations 
which target situations involving hybrid financ-
ing or hybrid entities. 

Further, as per 1 January 2016 the Netherlands 
implemented the amendments to the EU Parent 
subsidiary directive based on which the partici-
pation exemption no longer applies if the remu-
neration received on a hybrid instrument is de-
ductible in the country of the paying entity.

ing of any major functions, assets or risks away 
from New Zealand, and
•	 any unusual arrangements or outcomes 
that may be identified in controlled foreign com-
pany disclosures.

For small wholesale distributors (under NZD 30 
million in annual turnover), the IRD will seek 
explanations for any performance resulting in a 
weighted average profit-before-tax ratio of less 
than 3%.

Further Reading: 
Transfer pricing focus in 2015 and 2016
GST: Cross-border services, intangibles and 
goods

Jose Andres Romero: The Government, through 
the Tax Office, has been very active in adopting 
OECD policies regarding transfer pricing (TP) as 
one of the prerequisites for Colombia to join 
as a member of the international organisation. 
Therefore, changes in the legislation that seek 
for the introduction of such policies are a com-
mon place in every tax bill that the Colombian 
Congress approves.

The landmarks of those developments in con-
nection to TP matters are mainly the introduc-
tion of the Permanent Establishment concept as 
well as the implementation of a notional attri-
bution of profits to them based on the Accepted 
OECD Approach (AOA). Also, there have been 
important developments regarding the imple-
mentation of TP rules over business restruc-
turing processes, as well as in connection with 
transactions with entities or persons located in 
tax haven jurisdictions, even if they are not re-
lated parties.

In line with the above, it is also important to 
mention that the TP team of the Colombian Tax 
Office is part of a three-year training program 
in which OECD officials travel to Colombia every 

quarter in order to give lectures regarding the 
most recent developments in TP. Other topics 
include strategies for efficient TP audits in data 
mining to find loopholes in the information that 
taxpayers reveal through different mechanisms. 

Gaspar: Despite the fact that the world was 
greatly expecting BEPS’ outcomes, I have seen 
small changes in the Transfer Pricing regulation 
recently in Brazil. In recent years, the most sig-
nificant changes have been the enhancement of 
PCI and Pecex methods for commodities (some-
what similar to OECD’s CUP) with additional ad-
justments brought by rulings IN RFB 1.458/2014 
and 1.568/2015, bringing them even closer to 
the ALS and to independent comparable.

Given these few changes are positive to the ex-
tent that an MNE can make fair and marketable 
adjustments to the Transfer Pricing, I would say 
that they help companies in doing business. 

Musselli: The landscape in Italy is not so differ-
ent from other highly industrialised and highly 
taxed countries, especially within Europe. The 
peculiarity is that Italy has a huge public debt, 
one of greatest in the world in relation to Na-
tional gross product. In recent years the Reve-
nue Agency has increased scrutiny and upward 
income adjustments in order to boost tax reve-
nues from all taxpayers, including multinational 
enterprises, and challenge their transfer prices.

2. How have authorities in your jurisdiction 
responded to changes to BEPS/OECD regula-
tion?

Shahid: GCC Governments are now starting to 
cut subsidies and introduce taxes to help combat 
the deficit created by lower oil prices. Changes 
in the global tax landscape are also expected to 
have a direct impact on MENA countries. The 
recent changes to the Organization for Econom-
ic Cooperation and Development (OECD), that 

address different aspects of base erosion and 
profit shifting (BEPS) are likely to impact coun-
tries in MENA that are known for having low tax-
es. Authorities in the MENA region organised a 
Tax Conference in one of its major cities, Dubai, 
with the aim of keeping companies that operate 
in MENA updated with key tax developments.

Gibbs: The UK is an enthusiastic supporter of 
the BEPS projects and has already taken steps 
to incorporate early proposals into domestic 
law. The first two actions to be addressed are 
hybrid mismatch arrangements and restric-
tions on interest deductions. There are further 
proposals to ensure the new OECD transfer 
pricing guidelines are installed into domestic 
law and for C-by-C reporting to be adopted.  
 
There is currently a consultation on the pro-
posed rules to be introduced to restrict interest 
deductions in the UK in line with Action 4. These 
new rules are intended to be in force from April 
2017. They include the following key provisions: 

•	 To apply a fixed ratio rule to cap interest 
relief. This is proposed at the top of the Action 4 
suggested limit of 30% of UK EBITDA.
•	 To allow for a group ratio test to be applied 
if that allows for a lower restriction.
•	 To include rules to take account of fluctua-
tions in profits and losses year on year, either to 
allow carry forward of excess capacity or disal-
lowed deductions. 
•	 To include a lower threshold of £2m of UK 
net interest expense. If a group falls below this 
then it is intended the rules won’t apply. 
•	 Exemptions for private finance infrastruc-
ture projects and further discussion on other 
capital intensive industries which could get re-
lief form the rules. 

Borrie: The Netherlands authorities have taken 
an active role in the development of the BEP/
OECD regulations. Specific regulations of the 

http://www.ird.govt.nz/transfer-pricing/enforcement/transfer-pricing-enforcement-focus.html
https://taxpolicy.ird.govt.nz/sites/default/files/2015-dd-gst-cross-border.pdf
https://taxpolicy.ird.govt.nz/sites/default/files/2015-dd-gst-cross-border.pdf
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for international dispute resolution. The Minis-
ter of finance puts a 24 month timeframe as tar-
get for resolving Mutual Agreement Procedures 
and EU Arbitration Convention Procedures. 

With respect to the transfer pricing as such, the 
most significant change is the Draft Program Act 
proposed in the Belgian Federal Parliament’s 
Chamber of Representatives to introduce stat-
utory transfer pricing documentation require-
ments in Belgium for certain taxpayers with ef-
fects from assessment year 2017 (accounting 
year starting as from 1 January 2017). 

A 3-tiered approach is proposed: 

•	 C-by-C reporting (for multinational enter-
prises with gross consolidated revenues of €750 
million or more) to be introduced by the Belgian 
parent company of a group. 
•	 Master file (for multinational enterprises 
exceeding one of the following thresholds: (i) 
operating and financial revenues of €50 million 
or more; or (ii) total balance sheet size of €1 bil-
lion; or (iii) annual average of full time equiva-
lents of 100 staff);
•	 Local file (for multinational enterprises ex-
ceeding one of the aforementioned thresholds 
and having entity cross-border intragroup trans-
actions exceeding €1 million). 

These have to be introduced as attachments 
to the tax return and for the first time as from 
tax year 2017 (book year closed as from 31 Dec 
2016)

Prescott: Australian legislators have responded 
proactively to the OECD / BEPS guidance and 
initiatives, as released to date. The key reforms, 
some of which are noted above, include:

•	 C-by-C reporting: Effective for fiscal years 
commencing on or after 1 January 2017, for 
companies with global gross revenues exceed-

Norton: Consistent with one recommendation 
of the OECD Action Plan to address Base Erosion 
and Profit Shifting (“BEPS”), the IRS, pursuant to 
existing statutory authority, has proposed regu-
lations that would mandate C-by-C reporting by 
U.S. persons that are the parent of a multina-
tional enterprise group that has annual revenue 
of $850 million or more for the preceding ac-
counting period (a “U.S. MNE”). The parent of a 
U.S. MNE is a U.S. business entity that controls 
a group of business entities and at least one of 
the controlled entities is organised or tax resi-
dent outside of the United States. Present U.S. 
law requires U.S. shareholders of controlled for-
eign corporations to report detailed financial in-
formation and information describing a foreign 
corporation’s transactions with related parties, 
but does not require taxpayers to present infor-
mation on a C-by-C basis. In proposing manda-
tory C-by-C reporting, the IRS is seeking to ob-
tain greater transparency regarding the opera-
tions and tax positions taken by a U.S. MNE. This 
information would enable the IRS to identify 
those taxpayers that have earned substantial 
profits through tax haven or tax preferred coun-
tries, and to make a more informed decision as 
to whether certain taxpayers should be targeted 
for additional scrutiny. In addition, pursuant to 
tax information exchange agreements, the IRS 
may exchange the C-by-C reports with other ju-
risdictions in which the U.S. MNE operates and 
may receive C-by-C reports submitted to foreign 
jurisdictions providing information regarding 
foreign MNE group operations in the U.S.

Calle: The Spanish tax authorities have been 
highly involved in the work related to BEPS, by 
actively participating in all its working groups, 
and becoming the first country in the world to 
embrace the results of the work in its domestic 
legislation, including the C-by-C reporting obli-
gations. 

In this regard, all of the BEPS provisions includ-

ed in the OECD transfer pricing guidelines have 
become interpretative criteria of Spanish leg-
islation, just as the Guidelines have been (pro-
vided there is no contradiction), reinforcing 
the full alignment which Spain has traditionally 
maintained with the OECD in relation to transfer 
pricing.

The Spanish authorities have also responded 
positively to all the initiatives arising at Europe-
an level, by actively participating in the EU Joint 
Transfer Pricing Forum and showing a particular 
interest in legislative initiatives such as the Di-
rective on the automatic exchange of informa-
tion or the Anti Tax Avoidance Directive. 

Adrián J. Romero: The BEPS Action Plan was still 
under development when Mexico introduced 
the Tax Reform in 2014 and, as such, the latest 
changes have been motivated by BEPS.

However, local regulations in every other LATAM 
country are far from implementing BEPS regu-
lations. This is due to the fact that Mexico and 
Chile were the only OECD members at the time, 
and also because both Tax Authorities and Tax-
payers in the rest of LATAM are new to TP law. 
As a result, it may take some years to incorpo-
rate these matters locally.

Towers: I recently facilitated a discussion with 
accountants and lawyers representing 13 Asian 
countries about BEPS and multinational tax 
avoidance as part of the Alliott Group’s Asia Pa-
cific conference. BEPS is certainly on all coun-
tries radars, but while the OECD’s recommen-
dations are generally being accepted, different 
countries are adopting different approaches 
and at different times.

Australia has led the way on BEPS, ensuring it 
was the key topic at the G20 leaders meeting 
held in my home city of Brisbane in 2014. The 
Australian Government has continued to influ-

ence and advocate for international cooperation 
in this area and has already started implement-
ing some of the OECD 2015 recommendations. 
Australia already has legislated C-by-C reporting 
and in the 2016/17 Federal Budget the Govern-
ment committed to implementing further OECD 
recommendations.

In addition, Australia enacted specific Multina-
tional Anti-Avoidance Law in December 2015 
which apply to ‘significant global entities’ (> 
AU$1 Billion global turnover), in addition to the 
existing general anti-avoidance rules. 

Further, the Australian Government announced 
in its 2016/17 budget that it intends to imple-
ment a ‘Diverted Profits Tax’, the OECD’s anti-
hybrid rules and will also tighten rules around 
the use of intellectual property.
 
Swinne: In December 2015, the Belgian Minis-
ter of Finance shared insights through a Policy 
note on how Belgium will handle the outcome 
of the BEPS project. The Minister of Finance 
pled for coordinated actions with global, OECD 
and EU initiates as a global approach is much 
more efficient. The most significant elements of 
this note are: 

Permanent establishments: 
•	 Support by Belgium of negotiations at 
OECD level to amend changes to the double tax 
treaties in a multilateral manner;
•	 Future adoption of an administrative circu-
lar which gives a broader meaning to the term 
“dependent agent” 
Others:
•	 Introduction of an Interest/ EBIDTA ratio as 
a general limitation of interest deduction. 
•	 Introduction of CFC legislation is not con-
sidered at his stage. 
•	 Support measures in terms of internation-
al exchange of information and of tax ruling. 
•	 Implementation of the minimum standard 
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solved by negotiation between HMRC and 
the tax payer. These can take several years 
to come to agreement and then inevita-
bly cover several years of open assessments.  
 
There has been much publicity around HMRC’s 
settlement with Google which reportedly agreed 
a charge of £130m covering 10 years from 2005 
to 2015 after an “open audit” of its accounts. 
Google has also agreed to adjust its accounting 
recognition so that a higher proportion of sales 
are reflected in the UK rather than Ireland. The 
inquiry took six years to reach a conclusion at 
an undisclosed cost to the tax payer. As yet, the 
UK has not opened a consultation on the BEPS 
Action 14 on making dispute resolution more 
effective but there is a clear need to radically 
improve the timescale taken to bring transfer 
pricing enquiries to a resolution. 

Norton: The Tax Court recently determined in 
Altera Corporation and Subsidiaries v. Com-
missioner, 145 T.C. No. 3 (July 15, 2015) that a 
Treasury regulation governing cost sharing ar-
rangements (“CSA”) was arbitrary and capri-
cious, and consequently invalid. A cost sharing 
arrangement is an arrangement by which con-
trolled participants share the costs and risks 
of developing cost-shared intangibles so that 
each participant’s share of the costs is propor-
tionate to the benefits the participant expects 
to receive. At issue was whether the IRS could 
mandate through a legislative rule that taxpay-
ers were required to include the costs of stock-
based compensation in a CSA. Legislative rules, 
as opposed to interpretive rules, have the force 
of law because Congress has delegated legisla-
tive power. The Tax Court found that the IRS did 
not meet the standards for reasoned decision 
making established by case law. In particular, the 
Tax Court noted that the Treasury had no em-
pirical evidence to support its conclusion that 
uncontrolled parties would include stock-based 
compensation in a cost sharing arrangement to 

ing AUD 1 billion. Note that the ATO has ex-
pressed an interest in applying a ‘varied’ C-by-C 
template, particularly in regards to preparation 
of the Australian Local File.
•	 GST on internet transactions: Australia will 
be introducing GST indirect taxation on web-
based transactions made in Australia, at the 
country’s GST rate of 10%, for taxpayers with 
aggregate revenues exceeding AUD 75,000. 
Also noteworthy is the intention to reduce the 
threshold for application of import GST, as an-
nounced in the May 2016 budget.
•	 Multinational Anti-Avoidance Legislation: 
This legislation has now received royal assent 
and is being implemented by the ATO; however, 
it is expected that a period of time will pass be-
fore this legislation (which is itself moderately 
complex) is fully ‘bedded in’. The goal of the leg-
islation is to catch ‘avoided PEs’ in Australia and 
profits that would otherwise be attributable to 
Australia.
•	 Diverted Profits Tax (DPT): As announced 
in the Federal Government’s May 2016 budget, 
Australia is following a similar approach to the 
UK and intends to impose a new tax (and pen-
alty) on MNCs deemed to be structuring trans-
actions to avoid Australian taxation.
•	 Australian Senate Report: While not legis-
lative in nature, a recent report from a commit-
tee of Senators in Australia’s upper house was 
scathing of many MNC companies and practic-
es, reflecting a general desire amongst the Aus-
tralian political class to ‘crack down’ on what it 
sees as unfair tax and transfer pricing practices.
•	 Simplification procedures: New transfer 
pricing simplification procedures in Australia 
provide some welcome relief across a range of 
transactions in terms of simplified transfer pric-
ing compliance (e.g., for low value loans, distri-
bution activities, back-office services, and small 
taxpayers) against a backdrop of increased com-
pliance burden in various other areas.

Unlike Australian, New Zealand legislators have 

expressed markedly less desire to be ‘ahead of 
the game’ in terms of transfer pricing reforms, 
expressing a preference for clarified global guid-
ance on the issues before domestic legislation is 
implemented. However, certain domestic meas-
ures have nonetheless been introduced:
•	 C-by-C reporting: The IRD has stated its in-
tention to apply C-by-C reporting requirements 
on NZ-headquartered companies with global 
gross revenues exceeding NZD 1.2 billion, for 
fiscal years commencing on or after 1 January 
2016. It is expected around 20 local companies 
will be affected.
•	 GST on internet transactions: New Zealand 
is currently considering introducing GST indirect 
taxation on web-based transactions made in 
New Zealand, at the country’s GST rate of 15%.
•	 Thin Capitalisation: The IRD is currently 
considering the benefits and costs of a reduc-
tion in New Zealand’s thin capitalisation thresh-
old from 60% to 50%.

As previously noted, the New Zealand Budget 
2016 implements no new BEPS-related initia-
tives.

Jose Andres Romero: Recent recommendations 
regarding BEPS have not been officially intro-
duced in Colombia, but overall work on BEPS has 
influenced past tax reforms and will continue to 
do so this year (a tax bill is likely to be submitted 
to Congress in the second semester of 2016). 

Notwithstanding the aforementioned, tax offi-
cials are very keen on applying new regulations 
in order to standardise the formal obligations 
(filing of the return and supporting documen-
tation) and to exchange information with other 
jurisdictions more efficiently. In different forums 
and events where tax officers have been invited 
as speakers, they have mentioned the need for 
these regulations to strengthen the audit abili-
ties of the Tax Office.

Gaspar: Great expectation was involved in the 
BEPS outcomes for the past years and it was not 
different for Brazil. The outcome to Actions 8-10 
have been published in 2015 but still it is hard to 
understand if and how it will impact Brazil, giv-
en that Brazil is not an OECD country and that 
the local fixed margins practices differ materi-
ally from it. Nevertheless, over the years Brazil 
has come closer to ALS in some aspects and I 
can now see some connection between Brazil’s 
current PCI/Pecex methods and OECD’s CUP, es-
pecially when it comes to commodities. 

Other relevant changes in the country refer to 
the enhancement of the aforementioned PCI/
Pecex methods with additional adjustments 
brought by rulings IN RFB 1.458/2014 and 
1.568/2015, bringing them even closer to inde-
pendent comparable.

Musselli: BEPS is a detailed response to the 
so-called shifting of firms’ profits from highly 
industrialised countries to countries with low 
taxation. In Italy, both the Government and the 
Revenue Agency have initially focused their at-
tention on web multinational groups (i.e., US 
groups like Apple, Google, Facebook, Amazon 
etc.) given the meagre sum of taxes paid in Italy 
when Italian sales are huge. The juridical fiction 
used from Revenue Agency to recover taxes in 
these cases has often been the role of “hidden 
permanent establishment”. Therefore, when 
some activities are performed for the group 
from formally independent firms, the authori-
ties have ascribed the existence of a “permanent 
establishment” of foreign groups in the person 
of the apparently independent firm asking for 
huge taxes related to that establishment.

3. Are there any noteworthy case studies or 
recent examples of new case law precedent?

Gibbs: There is very little case law in the UK 
on transfer pricing with most disputes re-
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obligation of a foreign investor to comply with 
the Colombian TP formal duties as a result of 
the sale of assets owned in the country to an-
other foreign associated enterprise or related 
party, provided that certain thresholds are met.

Musselli: As I mentioned the case studies more 
recently come to the attention have been those 
of the “hidden permanent establishments”. As 
case laws the Supreme Court has underlined 
that transfer pricing legislation must avoid the 
shift of profits to countries where they are light-
ly taxed in comparison to Italy (and this last is-
sue is not difficult to be proved by administra-
tion considering that tax rates are very high in 
Italy).

Italian legislation doesn’t request a comparison 
between Italian tax rates and foreign tax rates, 
being sufficient an intragroup transaction not 
at arm’s length in order to have an income ad-
justment; but the focus of Administration and 
of judiciary is on transactions with low taxation 
Countries and the program of audits of Revenue 
Agency for 2016 (circular letter of 28 April 2016 
n.16/E) is just on transactions and frauds involv-
ing low taxation countries.

4. What can a multinational corporation do 
to minimise the risk of double taxation?

Shahid: In order to avoid double taxation, some 
multinational companies opt to use transfer 
pricing strategies. This is usually done by two 
or more companies under common ownership, 
the companies will therefore often allocate the 
profit between the two subsidiary companies 
in such a way that minimal amount of tax has 
to be paid in high-tax jurisdictions, which in a 
way erodes the fair share of taxes accruable to 
jurisdictions where those profits were generat-
ed from. New tax regime will determine future 
course of action for the corporations.

develop a high value intangible, and that such 
empirical evidence was necessary in order to 
determine whether the stock-based compensa-
tion rule was consistent with the arm’s length 
standard. The Tax Court concluded that by fail-
ing to engage in fact finding the Treasury failed 
to ‘examine the relevant data’ as required by 
case law to support Treasury’s belief that unre-
lated parties would share stock-based compen-
sation costs in a cost sharing agreement. While 
this case is on appeal to the Ninth Circuit, it pro-
vides an indication of the value courts place on 
empirical evidence in determining whether the 
arm’s length standard has been met and it may 
provide authority for taxpayers to challenge oth-
er transfer pricing rules on the basis that certain 
of Treasury’s regulatory requirements are arbi-
trary and capricious. 

Calle: Recently, transfer pricing issues have tak-
en on great importance in the context of tax in-
spections (especially of multinational groups), 
which has also triggered an increase in court 
decisions and judgments in this area.

Besides judgments analysing the typical or re-
curring aspects of related-party transactions 
(such as the deductibility of management sup-
port services), and the famous Roche Vitamins 
case of 2012, which shook the definition of per-
manent establishment, there have been recent 
cases in the Spanish courts relating to the financ-
ing of related entities, the attribution of profits 
to permanent establishments and the determi-
nation of the free capital figure (ING Bank case) 
or the possibility of directly applying Article 9 
of the tax treaties when analysing related-party 
transactions and the limitations on that possi-
bility to try to disregard intragroup transactions 
(Peugeot case), among others.

Towers: In October 2015, the ATO won a trans-
fer pricing case in the Federal Court of Austral-
ia, Chevron Australia Holdings Pty Ltd v FC of T 

2015 ATC 20-535.

The case focussed around the pricing of inter-
group loans. The Court upheld the transfer pric-
ing reconstruction powers and found the tax-
payers must set a transfer price (interest rate) 
based on arm’s length terms and conditions 
(even if the terms and conditions did not exist 
in the actual transaction).

The case is being appealed by Chevron.

Prescott: On 23 October 2015, the Australian 
Federal Court released its decision in a case that 
is widely viewed as a key illustration of BEPS. 
The case considered the Commissioner of Tax-
ation’s disputed assessment that the interest 
rate paid under a Credit Facility Agreement by 
Chevron’s Australian subsidiary exceeded an 
arm’s length consideration for the purposes of 
Australia’s former transfer pricing rules [Income 
Tax Assessment Act 1936, Division 13], and its 
recently-enacted retrospective transfer pricing 
rules [Income Tax Assessment Act 1997, Subdi-
vision 815-A]. 

Over the period 2004-2008, the ‘all in’ interest 
rate applied on the AUD-denominated circa USD 
2.5 billion borrowings was AUD LIBOR+4.14%, re-
flecting a significant mark-up on the USA-sourced 
funding costs of Chevron Australia’s subsidiary, 
the lender in the transaction. The Commission-
er argued the interest rate was unsustainable 
from the perspective of an independent bor-
rower, and an unrelated lender would not lend 
on such terms, noting “a multinational could in-
sert various unattractive and unrealistic terms 
in its related party agreements, terms which are 
commercially meaningless to it because of the 
pre-existing relationship between the parties, 
and which serve only to increase the price for 
tax purposes” (para. 495). Robertson J found in 
favour of the Commissioner, and applied a 25% 
penalty on the tax shortfall [Taxation Adminis-

tration Act 1953 s 284-160(a)(ii)]. 

The court found that a key non-arm’s length 
condition of Chevron Australia’s Credit Facility 
Agreement was the lack of financial and opera-
tional covenants therein. However, such is com-
mon in inter-company agreements and bench-
marking to comparable uncontrolled transac-
tions should adjust for this. 

Importantly, the Court held that “… [t]he cor-
rect perspective is that of a commercial lender. 
A commercial lender would not approach the 
question of the borrower’s creditworthiness in 
the same way as would a credit rating agency” 
(para. 503). The Court further held, in this re-
spect, that “[i]n the absence of a legally binding 
parental guarantee, implicit credit support had 
very little, if any, impact on pricing by a lender 
in the real world.” (para. 606). This aspect of the 
decision, which rejects notching based upon the 
approach of a credit rating agency, will hope-
fully survive the appeal and become embedded 
in the accepted transfer pricing precedents and 
practices specific to financial transactions. 

Helpful Links:
https://www.ato.gov.au/law/view/view.htm?src
=hs&pit=99991231235958&arc=false&start=1&
pageSize=10&total=20&num=9&docid=JUD%2
F2015ATC20-535%2F00001&dc=false&tm=and-
basic-chevron
There is currently no relevant transfer pricing 
case law in New Zealand.

Jose Andres Romero: Given the relatively recent 
introduction of TP rules in Colombia there are 
no case studies or judicial decisions by the high-
er Courts that involve controversies or that gen-
erate precedents regarding TP topics. Notwith-
standing, there have been important rulings by 
the Tax Office that are worth mentioning. 

For example, one of such rulings refers to the 

https://www.ato.gov.au/law/view/view.htm?src=hs&pit=99991231235958&arc=false&start=1&pageSize=10&total=20&num=9&docid=JUD%2F2015ATC20-535%2F00001&dc=false&tm=and-basic-chevron
https://www.ato.gov.au/law/view/view.htm?src=hs&pit=99991231235958&arc=false&start=1&pageSize=10&total=20&num=9&docid=JUD%2F2015ATC20-535%2F00001&dc=false&tm=and-basic-chevron
https://www.ato.gov.au/law/view/view.htm?src=hs&pit=99991231235958&arc=false&start=1&pageSize=10&total=20&num=9&docid=JUD%2F2015ATC20-535%2F00001&dc=false&tm=and-basic-chevron
https://www.ato.gov.au/law/view/view.htm?src=hs&pit=99991231235958&arc=false&start=1&pageSize=10&total=20&num=9&docid=JUD%2F2015ATC20-535%2F00001&dc=false&tm=and-basic-chevron
https://www.ato.gov.au/law/view/view.htm?src=hs&pit=99991231235958&arc=false&start=1&pageSize=10&total=20&num=9&docid=JUD%2F2015ATC20-535%2F00001&dc=false&tm=and-basic-chevron
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the provisions contained in the appendix to the 
Revenue Procedure.

Calle: In order to avoid, to the extent possible, 
the risk of double taxation derived from transfer 
pricing adjustments, it is essential to have a sol-
id transfer pricing policy worldwide that is fully 
consistent with the business activity and value 
chain of the group, and is applied coherently 
and stable in time, when feasible.

That policy should also be kept up to date, and 
the degree of fulfilment periodically monitored, 
analysing the possible exceptions to its general 
principles and identifying any reasons that jus-
tify those exceptions and their impact on the 
pricing of transactions. 

Lastly, as transfer pricing is an especially com-
plex and subjective area in which two tax ad-
ministrations are not likely to have the same 
viewpoint on the value given to a transaction 
(thus facilitating disputes which generally end 
up in double taxation for taxpayers), it is espe-
cially recommendable to use mechanisms that 
permit the authorities to reach an agreement to 
avoid double taxation (APAs) or to resolve those 
situations (mutual agreement procedures). 

Adrián J. Romero: Taking a global approach to 
Transfer Pricing documentation in order to re-
duce the risk of inconsistencies in the analysis of 
high risk transactions and having it done in time-
ly manner by experienced professionals such 
as ours, making sure that any adjustments to 
TP policies are implemented before the closing 
of the tax year in the company’s headquarters. 
Also, it is vastly recommended that transactions 
with low or none taxation rate have enough eco-
nomic substance and are well documented at a 
contractual level. 

Towers: Australia’s Transfer Pricing rules aim to 
comply with OECD recommendations that there 

Gibbs: In order to minimise the risk of double 
taxation derived from transfer pricing adjust-
ments, it is essential to have a solid transfer 
pricing policy worldwide that is fully consistent 
with the business activity and value chain of the 
group, and is applied coherently and stable in 
time, when feasible. 
 
The first and most critical action is to ensure 
that any business presence in the UK does not 
fall foul of the Diverted Profits Tax. DPT is de-
signed to capture: 

•	 Arrangements whereby a foreign company 
exploits the permanent establishment rules to 
avoid creating a PE in the UK, and;
•	 Artificial transactions or entities that lack 
economic substance and are created to avoid 
tax, for example uncommercial licence and/or 
trademark payments to a group company in a 
low tax jurisdiction. 

As noted elsewhere, DPT is not corporation tax 
and hence no natural treaty relief has been es-
tablished on the profits subject to DPT. For ex-
ample, any profits subject to the DPT in the UK 
will also likely be subject to corporation tax in 
the other contracting state but there is no provi-
sion to offset the tax paid in the other contract-
ing state against the DPT charge. 

Then there is the more mainstream issue of im-
plementing a coherent, consistent and credible 
transfer pricing policy. Following BEPS Action 13 
gives a structured approach to implementing a 
policy and maintaining documentary evidence. 
In particular to:
•	 Develop a “Master File” which gives an 
overview description of the Groups operations, 
business model and transfer pricing policies. 
This is likely to be held at head office but needs 
to be available to all tax administrations in the 
group and therefore consideration should be 
given to whether it needs to be translated into 

other languages. 

•	 Have a detailed “Local File” specific to 
each country which describes intra group trans-
actions, the values and pricing policies and sup-
porting evidence which supports the pricing im-
plemented. Groups should also be able to dem-
onstrate that these policies are being followed. 

•	 Be prepared in advance of the require-
ments to produce and file a C-by-C report which 
will need to be filed with the ultimate parent 
company jurisdiction.

Borrie: The Netherlands historically has a very 
successful program for Advance Pricing Agree-
ments. There can be either Unilateral, Bilateral or 
Multilateral APA’s which aim to avoid double tax-
ation. In practice, an APA appears to be one of the 
most effective ways of mitigating double taxation 
risks resulting from transfer pricing discussions. 
 
In case of a discussion, a mutual agreement pro-
cedure may be applied in which case the Com-
petent Authorities of the respective countries 
seek to resolve the double taxation issue. In this 
respect a decree was published in the Nether-
lands describing the Mutual Agreement Pro-
cedure (MAP) process under bilateral treaties 
and the European Union (EU) Arbitration Con-
vention was published. The decree aligns the 
MAP process in the Netherlands with the OECD 
Memorandum on Effective Mutual Agreement 
Procedures (MEMAP). The decree sets the con-
ditions under which the tax payer can request 
for the assistance of the Dutch State secretary 
of Finance in order to avoid double taxation and 
introduces the possibility for an Accelerated 
Competent Authority Procedure aiming to re-
solve possible discussions as early as possible.

Norton: The first line of defence for a multina-
tional corporation is to select the best method 
for testing whether a controlled transaction is 

arm’s length in accordance with the standards 
of comparability among methods set forth in 
the Treasury regulations under IRC section 482. 
To support its conclusion, a taxpayer should 
properly document related party transactions in 
accordance with the Treasury regulations and in 
accordance with the OECD guidelines if the re-
lated party transaction involves another coun-
try that has adopted the OECD guidelines into 
its domestic law. 

Despite its best efforts, a taxpayer may still be 
audited by the IRS or its foreign controlled entity 
may be audited by a foreign revenue authority 
and each authority may seek to reallocate items 
of income and expense. A reallocation of income 
by either authority could lead to double taxation 
because an increase in the source income in one 
country should result in the decrease in source 
income in another country. Unfortunately, the 
revenue authority of the country in which a tax-
payer is amending its tax returns to decrease its 
source income may not agree and may refuse to 
refund any taxes previously paid.

If the related party transaction giving rise to 
double taxation occurs within a country that is 
a treaty partner, a U.S. taxpayer can present its 
case to the U.S. competent authority. Revenue 
Procedure 2015-40 provides guidance as to the 
process of requesting and obtaining assistance 
under U.S. tax treaties from U.S. competent 
authority. Taxpayers that intend to initiate a 
competent authority request are first required 
to submit a pre-filing memorandum describing 
the factual and legal basis of the taxpayer’s po-
sition, the procedural, legal and administrative 
steps taken in the applicable treaty country and 
any communication with foreign competent au-
thority regarding the position. The competent 
authority may decide to hold a pre-filing confer-
ence with the taxpayer. Following these steps, 
the taxpayer can then submit a completed com-
petent authority request in accordance with 
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of cross border transaction in advance. Having 
a strong internal process of analysing risks and 
functions, doing thorough work fitting the cho-
sen method (given that taxpayers can generally 
choose the method in Brazil) and suiting the 
operation to the legal framework and grounds 
while keeping documentation organised in ad-
vance are key to minimising risks. 

It is worth emphasising the need for a thorough 
internal process within the organisation with 
clear responsibility and accountability between 
the areas to ensure a  proper audit trail. 

In addition to the above, it is possible for taxpay-
ers to present a report issued by independent 
external auditors certifying acquisition costs, 
which can be quite helpful on a number of cas-
es as it simplifies documentation requirements 
whilst fulfilling the authority standards.

Brazil does not yet make use of Mutual Agree-
ment Procedures for transfer pricing purposes, 
nor does it allow Advanced Pricing Agreements. 
My perception is that the country should focus 
on these tools in order to minimise the risks of 
double taxation and attract more investment 
following a more equitable tax environment. 

Musselli: Governments of highly industrialised 
countries do not accept that profits are allocat-
ed to the entity that only “legally” owns intangi-
bles or bears contractual allocation of risk if the 
entity is not involved in making and control deci-
sions about development, enhancement, main-
tenance, protection and exploitation (DEMPE) 
of those intangibles. Multinational corporations 
must be ready to prove that most of the prof-
its relate to DEMPE functions, so reducing the 
risk of relevant transfer pricing adjustments in 
highly (taxation) industrialised countries.

5. What factors are most likely to change an 
organisation’s approach to transfer pricing?

is no double taxation. The ATO encourages up-
front dialogue in the form of Advanced Pricing 
Agreements. If such agreements can be entered 
with the knowledge of likely tax consequences 
in other countries, this should help to minimise 
double taxation.

In addition, keeping accurate records and being 
aware of the transfer pricing landscape and at-
titude of the revenue authority in each country 
will go a long way to minimising the risk of dou-
ble taxation. Most modern tax treaties contain 
an article which aims to prevent double taxa-
tion, so taxpayers should be aware of and use 
these to their advantage.

Swinne: The potential double taxation for intra-
group transactions is one of the main obstacles 
to cross-border economic activities. One of the 
ways to mitigate the risk of double taxation is to 
proactively prepare and maintain a complete set 
of documentation which follows the BEPS rec-
ommendation: i.e., the three tiered approach: 
a master file containing high-level information 
on the company’s global business operations 
and transfer pricing policies; a specific local file 
containing information on material related par-
ty transactions, amounts involved, company’s 
analysis of transfer pricing determination made 
for those transactions and the C-by-C reporting 
containing information on revenue, profits, in-
come tax paid and taxes accrued, employees, 
stated capital and retaining earning and tangi-
ble assets for each tax jurisdiction in which the 
multinational enterprise does business. 

Moreover, taxpayers may also mitigate the risk 
of double taxation by having constructive dis-
cussions on TP matters upfront, e.g., through 
Advance Pricing Agreements (unilateral or bilat-
eral/ multilateral). 

Prescott: The strongest and most effective meas-
ure an MNC can undertake to minimise trans-

fer pricing risk is to agree a bilateral Advance 
Pricing Agreement/s (“APA”) in respect of its 
major, complex controlled transactions. Whilst 
unilateral APAs can be effective as well, this ap-
proach can lead to exposure in the “uncovered” 
jurisdiction/s. The next best alternative for MNCs 
is to prepare appropriate and comprehensive 
transfer pricing policies and documentation; in 
the first instance, robust policies and documen-
tation that provide fair and equitable transfer 
pricing outcomes for all of the related parties 
involved in the controlled transaction/s should 
be acceptable to revenue authorities, and both 
the ATO and IRD generally respond positively to 
such approach at the outset of a review or au-
dit of a taxpayer’s transfer pricing practices, in 
the absence of aggressive structures and poli-
cies. In time (for fiscal years commencing on or 
after 1 January 2016), such documentation will 
also be supplemented by CbyC reporting in Aus-
tralia, and New Zealand has also expressed its 
intention to apply OECD guidance on this. Such 
measure should provide for increased transpar-
ency, as well as potentially reduced risk of dou-
ble-taxation for well-reasoned and documented 
positions, given revenue authorities’ enhanced 
powers to consider resident MNC entities’ glob-
al tax payments and activities in other jurisdic-
tions as well, prior to commencing a review and/
or audit.

In addition, independent reviews of transfer 
pricing positions, documentation and policies; 
informal discussions with revenue authorities; 
implementation of conservative but balanced 
taxation and transfer pricing positions; avoid-
ance of aggressive transactions, transfer pricing 
policies and structures; and regular updates of 
TP analyses are all proactive, productive meas-
ures which MNCs (and their advisers) should 
undertake to reduce double-taxation risks. A 
particular risk can arise where business changes 
occur, but have not been addressed and/or con-
sidered adequately from a transfer pricing per-

spective. It is therefore important that MNCs’ 
in-house tax teams seek consistent and regular 
updates of benchmarking analyses and transfer 
pricing documentation in regards to fundamen-
tal changes in the structure of their global trans-
actions and operations.

Jose Andres Romero: The most important ac-
tion for reducing the risk of double taxation is 
drafting and implementing a TP policy within 
the organisation. Such policy must cover every 
single controlled transaction carried out with 
related parties.

Of course, such policy must take into account 
the differences in the legal frameworks of the 
jurisdictions where the group operates, and this 
entails specific awareness of the relevant chang-
es in the laws and regulations. Therefore, a TP 
policy has to be updated consistently and would 
ideally include the following characteristics:

•	 Versatility: the policy must be written in a 
way that it can be modified if the conditions to 
the controlled transactions change, new trans-
actions are carried out or if there are changes 
in the law that affect the transactions or the TP 
rules of a given jurisdiction. 
•	 Comprehensiveness: the policy should be 
as broad as possible to comprise all controlled 
transactions entered into by the different relat-
ed parties, including ordinary and extraordinary 
transactions. 
•	 Adaptability: The policy should include spe-
cial treatment for those jurisdictions in which 
the standard is not the Arm’s Length Principle 
but a different standard (such as safe harbours), 
or even applying the Arm’s Length Standard they 
have different methods or different approxima-
tion to the TP methods.

Gaspar: When it comes to preventing double 
taxation, the best position for the taxpayer to 
be in is to have thought through the intricacies 
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•	 Mergers and Acquisitions can have a sig-
nificant impact upon the nature and extent of 
controlled transactions undertaken by MNCs, as 
well as the jurisdictions involved in these trans-
actions. For example, the acquisition of a com-
petitor can lead to new global manufacturing 
operations, distribution channels, and consoli-
dation of supporting functions, all of which may 
reflect either new material transactions, or ma-
terial growth in or changes to existing controlled 
transactions. Uncontrolled benchmarking infor-
mation may also become available to MNCs as 
a result of M&A transactions. In addition, acqui-
sitions may be debt funded through inter-com-
pany loans or third party financing that is guar-
anteed by related parties, which would require 
separate and new transfer pricing analysis and 
documentation. 

•	 The above points are also relevant for MNC 
groups undergoing internal restructures, such as 
when assets, risks and/or functions are shifted 
between jurisdictions for commercial reasons – 
e.g., manufacturing operations are moved into 
Asia due to reduced labour costs. This would re-
sult in new transfer pricing analysis and docu-
mentation of the manufacturing transactions, 
and necessary consideration of any functions, 
assets and risks transferred between jurisdic-
tions under business restructuring guidance 
provided by the OECD.

•	 Another key driver affecting MNCs’ trans-
fer pricing policies and positions currently is ex-
ogenous, being that of legislative changes and 
revisions to OECD guidance, which are forcing 
MNCs to react to developments globally, as well 
as in Australia and New Zealand. In contrast to 
what is arguably a “wait and see” approach tak-
en by New Zealand, Australia has in recent years 
aggressively implemented legislative changes 
to the Australian transfer pricing legislation, 
adopted new guidance from the OECD (e.g., C-
by-C reporting), and introduced new domestic 

Shahid: The changes in the BEPS/OECD regula-
tion are one of the factors that may lead an or-
ganisation to change their approach to transfer 
pricing. Due to the stricter and voluminous doc-
umentation requirements and lack of internal 
resources and knowledge, companies are fore-
seen to seek outsourcing work to avail of expert 
services and to minimise the company’s work 
load.

Gibbs: Minimising risk is a key factor to an or-
ganisation’s approach to transfer pricing. This 
is followed by a need to ensure global con-
sistency of transfer pricing policies and pro-
cedures, improving the efficiency of the pro-
cess and minimising cost to the business.  
 
The mood in corporate UK is very much driven 
towards certainty and consistency. Companies 
do not enjoy lengthy periods of uncertainty and 
much rather have an agreed transfer pricing pol-
icy that is efficiently implemented and adhered 
to. Given the relatively low rate of corporation 
tax in the UK and the public perceptions of “big 
business” getting tax deals from HMRC, it is in 
an organisation’s interest to be seen to be pay-
ing the right amount of tax and reporting that in 
their annual financial statements. 

Borrie: Despite international political and social 
pressure (political correctness) pressure against 
tax structures, tax optimisation may still be an 
important argument to change an organisa-
tion’s view to transfer pricing and transfer pric-
ing based structures.
 
Further, the possibility of a tax audit and corre-
sponding risks of penalties may cause an organ-
isation to change its transfer pricing up front. 
More retroactively, a tax audit performed may 
force an organisation to change its approach to 
transfer pricing.
 
The current political view on the implementa-

tion of tax driven structures including struc-
tures that have been set up under the at arm’s 
length principle has changed significantly due 
to amongst others the UK Google and Starbucks 
cases. Under social pressure an organisation 
may change its approach and change to another 
transfer pricing policy which better reflects the 
“fair share in taxation principle”.

Norton: An organisation that has not prioritised 
preparing the proper analysis and documenta-
tion of its transfer pricing positions need only 
look in the news to better appreciate the risks 
it faces. The IRS has increased its focus on inter-
national matters and on transfer pricing in par-
ticular. Even for companies that are well versed 
in transfer pricing issues and have committed 
significant resources to deal with such issues 
risks abound. The IRS recently proposed a $9.4 
billion transfer pricing adjustment against Co-
ca-Cola asserting that Coca-Cola undercharged 
its foreign subsidiaries for the use of the com-
pany’s intangibles. Coca-Cola is fighting this ad-
justment in Tax Court. The release of final Ac-
tion Plan to address BEPS will almost certainly 
bring greater scrutiny to transfer pricing issues 
in many foreign jurisdictions. 

In addition to the tax, interest and administra-
tive costs of a potential transfer pricing adjust-
ment, companies need to be mindful of the po-
tential for large penalties. The Internal revenue 
Code imposes accuracy-related penalties for 
underpayment of tax attributable to improper 
transfer pricing at 20% and 40% depending upon 
the size of the adjustment with certain excep-
tions for smaller adjustments. A taxpayer can 
avoid these penalties by reasonably document-
ing transfer pricing policies and procedures con-
temporaneously in accordance with the Treas-
ury regulations. 

Calle: Apart from mere formal obligations which 
multinational groups must observe in each juris-

diction where they operate, in my experience, 
the increasing crossed relationship between 
group entities (at the commercial or financial 
level, or regarding exchange of assets and intan-
gibles, etc.) and the high level of integration of 
the different processes that take place within 
their value chain, are the key elements when 
re-evaluating and changing transfer pricing poli-
cies, for example, through restructuring pro-
cesses affecting the functional and risk profile 
of group entities, or how the transactions must 
be valued (or the profit level to be obtained). 

External factors outside the groups themselves 
must also not be forgotten, such as for exam-
ple, periods of financial crisis or political insta-
bility worldwide or locally, or the inclusion of 
new economies and markets in both productive 
and commercial processes, which generate new 
forms of operating or changes in existing forms 
and affect the transfer pricing policies of multi-
national groups. 

Towers: The size of the entity and its locations 
will dictate its approach to transfer pricing. We 
have seen around the globe, world leading com-
panies changing their approach to international 
taxation as a result of legislative changes such as 
the UK’s Diverted Profits Tax. Pressure on com-
pany’s corporate governance will also influence 
the decisions taken.

The ATO have increased their multinational tax 
avoidance task force, so have a clear mandate 
by the Government to crack down on this. Larg-
er companies will increasingly come under the 
microscope. Measures such as CbyC reporting 
will increase the pressure to act appropriately.

Prescott: The policies and positions taken by 
MNCs in relation to transfer pricing, and corre-
sponding compliance obligations, can be affect-
ed by both endogenous and exogenous factors, 
including the following:
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job without having to divert staff from other 
necessary tasks.

The disadvantages, if any, of outsourcing com-
pliance and documentation would relate to the 
fact that the hourly cost of outsourcing may be 
higher than the hourly cost of utilising internal 
personnel. When one considers, however, the 
overhead cost of hiring additional personnel 
who may not be fully utilised throughout the 
year, the outsourcing alternative is cost com-
petitive. 

Calle: The advantages of hiring a transfer pric-
ing advisor to carry out this type of work are re-
lated to achieving a high level of solidness in the 
documentation, which is essential in the event 
of review by the tax authorities, and of certainty 
when avoiding formal penalties due to failure to 
comply with transfer pricing obligations. 

Moreover, normally this type of work opens up 
the possibility for the advisor to identify other 
relevant issues or possible contingencies and to 
propose appropriate solutions in advance.

On the other hand, although this should not ac-
tually be deemed a disadvantage, outsourcing 
this type of work does not completely avoid the 
need to involve professionals from the company 
itself, given that they have a better knowledge 
of the relevant internal aspects. This collabo-
ration also benefits the internal personnel and 
simplifies work in the future.

Lastly, although it is true that outsourcing rep-
resents an added cost for a company, very often 
it is not representative if compared to the risks 
that are avoided by fulfilling compliance and 
documentation obligations.

Adrián J. Romero: Currently, a few of the big-
gest companies in Mexico have an internal TP 
specialist  in charge of observing intragroup 

tax legislation (e.g., tougher anti-avoidance leg-
islation targeting large MNCs, a diverted profits 
tax, expansion of the GST regime, etc.). Partic-
ularly in Australia, the fast pace of change has 
meant that MNCs have had limited time to fully 
digest and consider the impact of legislative de-
velopments, and the ATO has evidenced some 
difficulty in providing comprehensive and time-
ly guidance for new legislation as enacted. 

Overall these changes have led to rapid compli-
ance burden growth in Australia, and arguably 
sets a new precedent which moves away from 
Australia’s tradition of self-assessment in trans-
fer pricing compliance.

Jose Andres Romero: The main factors causing 
an organisation to alter its approach to transfer 
pricing are changes in laws and regulations. This 
includes changes in TP laws as well modifica-
tions or regulations in specific industries where 
governments intend to regulate or control pric-
es as part of state policies to promote or protect 
a certain sector or industry. 

There are plenty of examples of cases where the 
government interferes with prices in a given mar-
ket. The most recent example in Colombia took 
place in the pharmaceutical industry, where the 
Colombian Government sets the prices for cer-
tain medicines considered of national or public 
interest. 

Changes in the conditions over which controlled 
transactions are performed are also an impor-
tant factor. Taking into account that compa-
rability between controlled and uncontrolled 
transactions is fundamental to ensure a proper 
analysis, changes in the conditions in which con-
trolled transactions are conducted may lead to 
modifications in the methodology used or the 
transactions used as comparable.

Gaspar: The first impact for MNEs in Brazil when 

implementing TP is the gap between local TP 
regulation and other countries’ rules, notably 
OECD’s guidelines. Whilst the former is based 
mostly on fixed margins, the latter is based upon 
ALS and reconciling both can be rather challeng-
ing. 

Lack of certainty in applying local methods can 
also mean added difficulty, as interpretations 
may differ among authorities and taxpayers. As 
a result, preparing well in advance with support 
from experts becomes a priority in order to suc-
ceed. 

Musselli: I think that economic factors and the 
recent recession have played an important role 
in generating changes to transfer pricing poli-
cies. Now, with the arrival of the BEPS docu-
ments (by OECD), firms are reviewing their poli-
cies on the basis of what is enforced by the BEPS 
documents. 

6. Can you outline the advantages and dis-
advantages of outsourcing for compliance & 
documentation?

Shahid: The advantages are: 
•	 Cost savings: Corporations opt to out-
sourcing as a way to gather cost savings or bet-
ter cost control over the outsourced function. 
Corporations choose to outsource to someone 
that specialises in the given task or function and 
performs that function more proficiently than 
the corporation could. 
•	 Reduction of workload to employees: Out-
sourcing can free employees from the additional 
workloads brought about by the changes in the 
BEPS/OECD regulations, freeing them to take on 
additional works or projects for the corporation 
or to provide them development opportunities.
•	 Greater Financial Flexibility: An outsourced 
function can improve a company’s cash flow. 
Since they have proven expertise and compe-
tencies with regards the function outsourced, 

they can easily advice/guide the corporation to 
comply with the new regulation.
•	 Availability of expert services in the local 
environment.

The disadvantages are:
•	 Less quality control;
•	 Decreased company loyalty;
•	 Lengthy selection and bidding process;
•	 Loss of strategic alignment.

Borrie: A clear benefit of outsourcing for com-
pliance and documentation is that the work 
is done by professionals with experience in 
the field of designing implementing and docu-
menting transfer pricing arrangements. There-
fore best practices and experience will contrib-
ute in identifying risks and opportunities, and 
to ensure that the level of detail in the docu-
mentation meets the criteria to avoid over-
documented areas and under-documented 
parts in the transfer pricing documentation.  

An often heard disadvantage are the advisory’s 
fees involved and the fact that still a significant 
part of the facts and circumstances needs to be 
provided by employees of the company. There-
fore, even though the project is outsourced, the 
documentation of the transfer pricing is still a 
time consuming process.

Norton: Outsourcing compliance and documen-
tation can provide a number of advantages to a 
company that is a member of a multi-national 
group. These advantages include deep exper-
tise in domestic transfer pricing rules and pro-
cedures, the ability to leverage an international 
network of transfer pricing specialists to advise 
on foreign country rules and practices, access 
to templates and models that can be used to 
develop documentation, experience in dealing 
with a wide range of IRS audits to enhance the 
effectiveness of the documentation, and flex-
ibility to use the appropriate resources for the 
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Another issue that is key in TP analysis is data-
bases. In order to obtain reliable comparable 
transactions, it is important to have access to 
different databases that in most cases charge a 
fee for their use.

Hence, the advantages of outsourcing the com-
pliance and documentation are, on the one 
hand, the support of a highly specialised and 
well trained group of experts, and on the other, 
the savings in the access to databases. 

Gaspar: Taxpayers are definitely more con-
cerned with transfer pricing in Brazil following 
an increase in tax audits in recent years. Not 
only do I see a growing trend in specialised con-
sulting firms offering transfer pricing-related 
services to companies but also companies hir-
ing in house Tax staff with some level of Transfer 
Pricing experience. 

Having an in house transfer pricing specialist 
can be fruitful to the extent that transfer pricing 
regulation has to be taken into account when 
designing businesses and deals to prevent or 
mitigate a potential future tax assessment and 
litigation. On the compliance side, I still see it 
being mostly outsourced. 

All in all, a mix of in house and outsourcing is 
still the best way to go. 

Musselli: In my opinion, the best transfer pric-
ing compliance and support documentation 
is reached when you have opportunity to mix 
outsourced and in-house resources. In fact, in-
house knowledge of the business is essential 
and the best practice is when you are able to 
transmit this knowledge to expert economists 
(often outsourced) who are in charge to give a 
coherent fiscal policy for transfer pricing.

policies, but in the rest of the region, it is not 
common at all to see this type of position. For 
now, in LATAM the best way to comply to lo-
cal TP regulations is by hiring a specialised firm 
with international presence that can provide a 
personalised service like Grupo Consultor EFE.

Towers: With the exception of perhaps larger 
global companies, most would not have the re-
sources internally to calculate accurate arm’s 
length transfer prices and produce appropri-
ate documentation to substantiate and record 
them. Each country has different rules regard-
ing documentation and ensuring that the docu-
mentation complies for all countries is difficult. 

In Australia, in order to satisfy the documen-
tation requirements, the Australian company 
must have access to all of the transfer pricing 
documentation records. Having a report kept by 
the overseas holding company will not be suf-
ficient.

Therefore the expertise of independent practi-
tioners with knowledge of the home countries 
transfer pricing requirements is crucial.

Swinne: In recent years, transfer pricing issues 
involving corporate supply chain have become 
increasingly complex: while in the late 1990s, 
a typical supply chain might have included dis-
tribution, manufacturing and a centralised in-
tangible holding company, the current typical 
supply chain has grown to add procurement 
companies, centralised functions amount mul-
tiple legal entities etc. In this context, manag-
ing transfer pricing requires particularly techni-
cal skills. Therefore, one of the main advantages 
of outsourcing is to benefit from the up-to-date 
extensive knowledge of the professional. Those 
can leverage on their know-how, experience 
with tax authorities. Moreover, the assistance 
of a professional should mitigate the risk of a 
tax adjustment.

On the other hand, one could consider that the 
costs for outsourcing is high and is increasing 
in recent years due to the introduction of new 
compliance requirements. However, these costs 
should be balanced with the costs of hiring an 
in-house expert. Furthermore, an internal ex-
pert will have the day to day knowledge/practi-
cal insight of the business whereas an external 
consultant might apply a more theoretical ap-
proach.

Prescott: Outsourcing transfer pricing is often 
viewed by MNCs as costly. In fact, TPEQ con-
tends that a balanced outsourcing approach can 
be the best option for MNCs for their transfer 
pricing compliance matters and risk reduction, 
which can reduce longer term compliance and 
audit defence costs. 

Independent external transfer pricing practi-
tioners can offer a fundamentally independent, 
and more objective perspective for MNCs in re-
spect of their controlled transactions. External 
consultants first obtain the pertinent facts and 
circumstances of the business and transactions, 
as well as the MNCs transfer pricing practices, 
and consider these against their knowledge of, 
and familiarity with, global and local transfer 
pricing guidance, technical matters, general ex-
pectations and concerns of the revenue author-
ities, etc., based on expertise that may not be 
available within many MNCs. 

In addition, outsourcing has the potential to ad-
dress resource limitations, particularly those 
that impact upon the treasury and finance 
teams within many MNCs operating in the Aus-
tralian and New Zealand. 

Further, it is often the case that MNCs, particu-
larly upon the commencement of serious trans-
fer pricing disputes, must engage an outsourcing 
partner; ideally, this will involve the engagement 
of an independent advisor that is “detached” 

from the dispute and positions taken so that 
defence strategies, audit issues and revenue au-
thority positions can be evaluated objectively. A 
transfer pricing audit can result in substantial-
ly higher costs to MNCs (as compared to APAs 
or documentation preparation), in terms of 
both the costs expended on in-house support, 
and on time costs of the outsourcing provider, 
as well as additional costs of taxation, interest 
and penalties. There can also be very significant 
time and costs associated with litigation; thus, 
obtaining review by independent experts at 
the early stages of examination can both block 
the relevant revenue authority’s challenge, and 
provide objective advice in terms of the MNC’s 
litigation position and alternatives. Hence, the 
selection of an appropriate, independent out-
sourcing partner may be more cost effective in 
the long term.

Jose Andres Romero: Outsourcing TP compli-
ance is, in most cases, fundamental given the 
level of specialisation needed as well as the 
tools used in TP analysis. 

Unlike other type of tasks that are outsourced 
because they are deemed basic and are subject 
to standardisation, TP compliance, documenta-
tion and advisory implies a deep knowledge of 
the methodologies, its proper use, local regula-
tions regarding that topic as well as tax matters, 
in some cases it implies also deep knowledge of 
foreign regulations. 

Thus, given the level of specialisation required in 
this area, multidisciplinary teams with vast ex-
perience are required for the proper fulfilment 
of TP duties. Economists, lawyers and account-
ants usually integrate these teams. A multidisci-
plinary team is also fundamental in cases where 
the tax authorities challenge a given controlled 
transaction so that the taxpayer must prove the 
arm’s length condition of the transaction.
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7. Are you noticing any trends in the penal-
ties issued for getting the pricing and/or the 
documentation wrong?

Borrie: There are no specific transfer pricing 
penalties in the Netherlands. However, a tax 
penalty may be imposed for filing an incorrect 
income tax return. Penalties arising from trans-
fer pricing discussions are unlikely if the taxpayer 
prepares proper transfer pricing documentation 
that adequately substantiates the arm’s-length 
nature of the taxpayer’s intercompany transac-
tions.

Calle: Spanish transfer pricing legislation estab-
lishes two basic cases for imposing penalties, 
which are generally quite severe: (i) where the 
documentation is not complete or correct, or 
(ii) where tax returns include values that differ 
from those stated as arm’s length in the docu-
mentation. 

Although the first of these cases is often the 
most difficult to prove, in recent times, all im-
portant corporate income tax inspections ana-
lyse transfer pricing aspects in depth (beginning 
with the documentation itself), not just the val-
uation of intragroup transactions but also how 
the transactions are carried out. Thus, there is 
likely to be an increase in the penalties imposed 
for this issue.

The mere difference between the value applied 
by the taxpayer and that determined by the in-
spectors should not lead to transfer pricing pen-
alties being imposed in Spain.

Adrián J. Romero: In most LATAM countries, 
companies are subject to a penalty if they do 
not comply with the filing of the annual trans-
fer pricing tax return, which has to be complete, 
accurate and on-time, if they do not do this, 
penalties can go up to $10,000 USD in countries 
such as Honduras and Mexico, which is a consid-

erable amount for small family-owned multina-
tionals.

Towers: Australia has a fairly uniform approach 
to penalties under the Tax Administration Act 
1953 where a taxpayer does not have a ‘Reason-
ably Arguable Position’.

Penalties, calculated as a percentage of addi-
tional tax assessed, apply at different levels de-
pending on whether reasonable care was taken 
(25%), whether the taxpayer was reckless (50%), 
or whether fraud or evasion exists or intentional 
disregard is proven (75%). In addition, the new 
Multinational Anti-Avoidance Laws can apply 
penalties of over 100% in some cases.

Failure to keep contemporaneous transfer pric-
ing documentation supporting arm’s length 
transfer prices will mean that there is an auto-
matic assumption under the law that the posi-
tion is not ‘reasonably arguable’ meaning pen-
alties will apply. 

Insufficient documentation would mean that at 
the least, an automatic 25% penalty for failing 
to take reasonable care would apply to any ad-
ditional tax levied.

Swinne: In Belgium, the tax authorities consider 
that a non-arm’s length remuneration is an ab-
normal or a gratuitous advantage granted to an 
affiliate. As a consequence, the tax authorities 
are allowed to add the abnormal or gratuitous 
benefit granted or received to the taxable basis 
of a Belgian entity. 

However, a Belgian entity could use any current 
tax losses, carried forward losses or any tax de-
ductions on abnormal or gratuitous benefit grant-
ed. On the contrary, the Belgian entity could not 
use such deduction on abnormal or a gratuitous 
advantage received from a related entity. 

ATO will be doubled also, in relation to reckless 
or careless positions.

In New Zealand, the IRD continues to empha-
sise that it is the responsibility of local manage-
ment to ensure a company’s transfer prices are 
in accordance with the arm’s length standard. 
Where transfer pricing adjustments are made, 
the quality of supporting documentation will be 
a key factor in determining the extent to which 
penalties might apply. A failure to prepare ad-
equate transfer pricing documentation or ac-
ceptance of pricing that is clearly inappropriate 
could result in a 40% shortfall penalty for gross 
carelessness. However, it is also relevant to note 
that IRD does not frequently impose penalties 
in transfer pricing in New Zealand given a limit-
ed number of transfer pricing adjustments have 
actually been made in New Zealand to date, and 
because the burden of proof relating to transfer 
pricing adjustments falls, in the first instance, 
on the Commissioner of the IRD.

Jose Andres Romero: I have noticed a specific 
trend regarding TP penalties in Colombia. Re-
cently the penalties are more focused in sub-
stance matters, i.e. questions/challenges with 
respect to arm’s length conditions of the con-
trolled transactions rather than the formal as-
pects of the regime. Such trend can be seen also 
in the penalties regarding each one of the as-
pects of the regime. Initially, penalties for late 
filing or errors in the TP returns or supporting 
documentation were extremely high relative 
to the infraction. Nevertheless, in the last and 
most recent modification to the Colombian TP 
regime, the penalties associated with late filing 
and errors that do not affect the conclusions or 
results of the analysis, were severely reduced. 

This trend can be explained by the level of spe-
ciation that tax officials have gained through the 
years and as a result of their training which has 
given them better resources to challenge con-

The tax authorities are allowed to assess addi-
tional taxes “during a three year periods begin-
ning with 1 January of the fiscal year for which 
the tax is due (…)”. An additional two years are 
applicable if the information has been provided 
to the tax authorities through the mechanism of 
exchange of information. 

If a transfer pricing audit leads to an adjustment, 
the company’s taxable base will be increased by 
the adjustment. If the taxpayer is in a tax paying 
position, such adjustment will result in a tax in-
crease due to insufficient tax prepayments. 

In theory, no specific penalties are applied in 
case of transfer pricing adjustments besides the 
general penalties that are foreseen for any vio-
lation of the provisions of the Belgian Income 
Tax Code (penalties from 10% up to 200% are 
foreseen – penalties increase according to ex-
istence of bad faith and/or repeated infringe-
ment). In practice, penalties can be reduced or 
eliminated if the taxpayer can demonstrate its 
intent to establish transfer prices in accordance 
with the arm’s length principle (e.g., through its 
documentation efforts). 

Prescott: Recent developments in Australia re-
flect a clear shift towards increasing penalty im-
position for MNCs engaged in harmful transfer 
pricing practices. Two key pieces of recent legis-
lation which apply to MNCs with global revenue 
of AUD 1 billion or more reflect this:

Under the recently adopted MAAL, penalties for 
tax avoidance schemes have generally doubled 
from 50% to 100% of the avoided tax, and from 
60% to 120% of the avoided tax where aggravat-
ing factors apply.

Also, increasing penalties relating to the lodge-
ment of tax documents will raise the maximum 
penalty from AUD 4,500 to AUD 450,000, and 
penalties relating to making statements to the 
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ble taxation, most of the applicable double tax 
treaties concluded by Belgium foreseen a mu-
tual agreement procedure (‘MAP’). Under the 
MAP, the competent authorities of the country 
involved have to engage in the resolution of the 
double taxation. However, they are not obliged 
to reach an agreement (they only have to put 
their best efforts). Therefore a double taxation 
may still arise. 

Prescott: When the transfer pricing practices 
of a taxpayer are challenged, while the best re-
sponse will generally be dictated by the circum-
stances, of both the controlled transaction/s 
(including the quality of the economic analysis) 
and the grounds for challenge, there are a num-
ber of practical options available to taxpayers in 
Australia and New Zealand to avoid and/or re-
solve adjustments:

Broadly speaking, based on our Australian and 
New Zealand experience, transfer pricing audit 
defence should typically be based upon well de-
veloped and documented commercial, econom-
ic, financial and legal arguments. A strong com-
mercial presentation of issues, transactions, 
business rationale, etc. is normally useful for 
addressing and resolving disputes, coupled with 
detailed and comprehensive transfer pricing 
analyses. Overall, the IRD and ATO often express 
a commercial pragmatism in most disputes, at 
some juncture, and can generally be persuaded 
by genuine commercial arguments which jus-
tify the transfer pricing approaches adopted by 
taxpayers. The IRD and ATO also tend to prefer 
straightforward and simpler TP analyses, and 
generally do not prefer TP adjustments (e.g., 
working capital and risk adjustments), unless 
clearly necessary and justified in the circum-
stances.

A bilateral APA can often be an effective method 
to resolve a dispute involving two or more coun-
tries. Depending on the nature of the issue/s 

trolled transactions.

Musselli: When transfer prices are challenged 
by the Revenue Agency penalties are due. This 
is typically for 100% of the adjusted taxes, how-
ever from 2010 Italian companies affiliated to a 
group may have a penalty exemption if they have 
prepared, at the time of presenting the fiscal re-
turn, an explicative documentation about trans-
fer pricing policy in compliance with Decision 
of the Commissioner of Italian Revenue Agency 
dated 29 September 2010 (ref.2010/137654). 
Therefore the Italian Revenue Agency may ad-
just up the fiscal income for challenge of trans-
fer prices and will not apply penalties when 
the documentation appropriately explains the 
application of transfer pricing policy. Often the 
penalties are reduced to 33.3% of the adjusted 
taxes when the taxpayer and Agency find an 
agreement about the income to be adjusted. 

8. In what way could you defend a tax au-
thority challenge to transfer pricing arrange-
ments, and how can you resolve a dispute that 
involves two or more countries?

Borrie: Although transfer pricing is not an ex-
act science, having a proper transfer pric-
ing documentation in place will significant-
ly contribute in challenging a transfer pric-
ing discussion with the Dutch tax authorities. 
 
The Netherlands have an extensive tax treaty 
network. In most tax treaties for the avoidance 
of double taxation, a mutual agreement pro-
cedure is included based on which competent 
authorities aim to eliminate double taxation. 
Within the EU, also the EU arbitration conven-
tion may provide for a possibility to avoid dou-
ble taxation resulting from transfer pricing dis-
cussions. 

Calle: Although this question has basically been 
answered in the previous responses, I think 

that in order to be in the best position possi-
ble should the tax authorities challenge trans-
fer pricing arrangements, it is essential to have 
a solid transfer pricing policy, reviewed and up-
dated periodically, and supporting documenta-
tion and information that is consistent with the 
actual circumstances of the transactions per-
formed, including how they are carried out and 
the value given to them. 

With regard to the resolution of bilateral or 
multilateral disputes, without a doubt it is nec-
essary to use the international mechanisms es-
tablished for resolving this type of conflicts (tax 
treaties and EU Arbitration Convention). 

For this purpose, in keeping with the OECD rec-
ommendations in Action 14 of BEPS, it is desir-
able for the process to be simplified and obsta-
cles removed to ensure the complete, effective 
and timely elimination of double taxation. 

Adrián J. Romero: The most important way to 
defend a tax authority challenge is by having 
transfer pricing documentation well executed 
by our team members and by having the com-
pany’s staff involved in the process in order to 
have a full understanding of the business model 
and documental support to every step of the 
technical analysis. Also, when the challenge 
takes place, it is fundamental to have a wide un-
derstanding of how Tax Administrations in every 
country think and act, which we do because our 
firm has provided some TP training courses to 
Government employees. If a dispute is multi-
lateral, our firm has experienced staff in many 
LATAM countries that can handle these issues 
efficiently.

Towers: Prevention is always better than cure, 
so for larger companies, consider an Advanced 
Pricing Agreement. Other country’s positions 
should be considered when entering such agree-
ments.

The ATO has received additional resources to 
chase multinational tax avoiders so large com-
panies should expect a review. Company tax re-
turns include an International Dealings Schedule 
which highlights certain aspects of international 
related party dealings and the extent to which 
the company has maintained transfer pricing 
documentation for certain types of transactions, 
so the ATO will have a certain level of informa-
tion with which to review and assess an entity. 

The C-by-C reporting rules will further enhance 
the information available for tax authorities to 
challenge company’s positions taken.

If a tax authority such as the ATO challenges 
arrangements, the onus of proof is on the tax-
payer to demonstrate the transfer price was at 
arm’s length. 

Ultimately, the taxpayer must be able to defend 
the position taken and be able to prove with 
documentation why the transfer price used is 
accurate.

Swinne: A transfer pricing audit needs to be ad-
dressed in a different way rather than the “con-
ventional/classic” corporate tax audit. Taxpay-
ers need to be well prepared and to proactively 
map all their intra-group transactions, defend 
the arm’s length nature of their intercompany 
prices applied and adhere with great care to 
their intragroup agreement. The approach is 
similar to one that taxpayer needs to adopted 
when starting their transfer pricing analysis. 

Tax authorities, particularly the tax officers of 
the special transfer pricing audit department, 
can challenge transfer pricing agreements in dif-
ferent ways (i.e., a country could consider that 
the enterprise has a permanent establishment 
in the country or that the price applied between 
the related parties is not at arm’s length etc.). 
Such a challenge would lead to a potential dou-
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duce financial statement and tax audit risk.

Borrie: Often manual checks and adjustments 
have to be performed by the finance depart-
ment of an MNE to constantly monitor whether 
the pricing system results in an outcome which 
is in line with the policy. Enhanced technolo-
gies may assist a company to implement an op-
erational transfer pricing policy in its systems in 
such manner that the outcome is in line with 
the policy. 

Calle: Although the use of technologies is grow-
ing and they increasingly contribute to perform-
ing tasks in all areas, I think there are aspects 
of transfer pricing that cannot easily be made 
automatic. Transfer pricing requires the analysis 
of circumstances in advance and a knowledge of 
internal and external facts which inevitably re-
quires subjectivity and the weighing of options 
in order to make decisions. 

Having stated the foregoing, which mostly re-
fers to the analysis and design phase of transfer 
pricing policies, it is true that technologies have 
an ever greater importance in the processes of 
economic analysis (through the use of specific 
databases), establishment of policies world-
wide ensuring their uniform application, and 
monitoring both internally (analysis of degree 
of fulfilment and identification of discrepancies) 
and externally (control by the different tax au-
thorities).

A good example of this last point is the OECD’s 
C-by-C reporting within the BEPS Project, which 
is going to be automated for the most part.

Adrián J. Romero: In Mexico and more impor-
tantly, in Central and Southern American coun-
tries, companies are not familiar with newer 
technologies, including tax and transfer pricing 
software, so the use of these types of tools are a 
current challenge but also represent an impor-

at hand, the New Zealand IRD has expressed 
enthusiasm for APAs generally, and often pro-
motes APAs to taxpayers. APAs in Australia have 
become more difficult (but certainly not impos-
sible) over recent years – generally, the ATO will 
not enter into an APA that involves an ‘aggres-
sive’ structure, nor for controlled transactions 
of limited value, particularly given Australia’s 
expanded options for simplification of transfer 
pricing documentation. It is noted that APAs, as 
a means for audit resolution, will often result in 
a less favourable outcome for future periods, 
but can often be agreed without rollback and 
adjustment in respect of prior periods. 
 
Competent authority procedures are also a com-
mon approach in Australia and New Zealand for 
dispute resolution. Both the IRD and ATO have 
a strong preference for early notification of any 
relevant potential / likely competent authority 
matters. However, revenue authorities are not 
obliged to provide Competent Authority relief 
for taxpayers, which means resolution of dis-
putes via such processes are not guaranteed. 

Litigation would typically be the last resort from 
the taxpayer’s perspective in Australia and New 
Zealand, unless the challenged controlled trans-
action is a global transactions for the MNC as 
this ‘raises the stakes’. However, the commence-
ment of litigation proceedings can also be a po-
tential test of the relevant revenue authority’s 
confidence of its position, and willingness to de-
fend its position in court.

Time, costs and risks of competent authority 
procedures, litigation, etc. are sufficient matters 
for consideration for the IRD and ATO in relation 
to disputes, and in some circumstances, these 
matters can present valid rationale for a rev-
enue authority to reconsider its position, and 
potentially be willing to explore a more flexible 
and/or pragmatic approach to dispute resolu-
tion with the taxpayer, in an effort to avoiding a 

costly process for all stakeholders. 

Jose Andres Romero: The Colombian legal 
framework contemplates the possibility of per-
forming Mutual Agreement Procedures (MAPs) 
involving two jurisdictions provided there is a 
tax treaty in force between Colombia and the 
other jurisdiction. 

Particularly, the TP regime establishes that un-
der a tax treaty, a corresponding adjustment 
(as a result of a primary adjustment imposed by 
the Tax Office of the other jurisdiction) could be 
performed provided the Tax Office agrees with 
it. Under such circumstances, the local taxpayer 
could file an amended tax return without any 
penalty. 

Gaspar: I have seen an increase in tax assess-
ments related to Transfer Pricing. The way pro-
cedures are designed in Brazil, it almost always 
results in litigation as it inaugurates the admin-
istrative litigation all the way to specialised ad-
ministrative tax courts. In the event the taxpayer 
is unsuccessful at the administrative level, the 
discussion is usually taken to judicial courts. The 
whole process can generally take more than a 
decade before a final decision is obtained at Su-
preme Court level. 

Procedure follows the same rite for all tax cas-
es, not being transfer pricing-specific. It is a 
rather challenging process which barely allows 
compromise as an alternative form of dispute 
resolution. It is also worth noting that while the 
administrative courts are composed of tax pro-
fessionals, judicial courts are led by generalist 
judges, often lacking tax specialisation, which 
can cause additional litigation time or even un-
certainty on the result. 

Despite the fact that Brazil has Double Taxation 
Treaties with language on transfer pricing, es-
pecially exchange of information, I have never 

heard of an actual example where a coordinat-
ed cross-jurisdictional audit has taken place. 
Maybe the lack of possibility of credits arisen 
from Transfer Pricing adjustments can be a rea-
son or even the fact that Brazil is still developing 
on that space.

Musselli: The first way to defend a firm is to sup-
port pricing with a coherent at arm’s length (as  
interpreted by BEPS documents) policy. Then, 
when you have an actual challenge by the Reve-
nue Agency, the best way to defend firms in Italy 
is to contrast or mitigate the adjustment under 
a procedure of income adjustment agreed upon 
with the Tax Authorities. Subsequently the best 
defence is often in seeking protection against 
double taxation under International Tax Treaties 
where arbitration by a third independent arbi-
trator is mandatory for Tax Authorities when 
they do not find a solution to avoid double taxa-
tion (see the European Treaty 90/436/CEE). In 
Italy recent developments have encouraged the 
appeal to Tax Treaties: a Supreme Court ruling 
(order Supreme Court n.12760/2015) has giv-
en the power for firms to appeal to a Court the 
deny of Tax Authorities to admit same firms to 
the arbitration procedure .

9. How can enhancing technologies help im-
plement effective transfer pricing practices?

Shahid: The advancement of modern technol-
ogy is of great help in effectively implementing 
transfer pricing practices. Transfer pricing imple-
mentation frequently involves offline or manual 
processes between multiple departments, re-
gions and systems, which add time, cost and risk 
to the process. However, enhanced technolo-
gies have helped to reduce these problems. 

Also, modern technology further enhances the 
process of data gathering and quality of infor-
mation. These enhancements may increase fi-
nancial reporting accuracy and timing, and re-
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cost applied fall within the range of 3-10%.

In an ideal world, a similar approach would exist 
for each type of activity. In practise, based on a 
functional analysis, SME’s could use a catalogue 
materialised in a publicly accessible database to 
retrieve easily the remuneration that would be 
considered at arm’s length for the tax authori-
ties for its specific activities.

Furthermore, clear guidelines on the position of 
the tax authorities would mitigate the risk even 
for large companies. 

Prescott: Providing advice and guidance in the 
current global transfer pricing environment is 
like building a house on shifting sands. However, 
despite that, uncertainty is the only certainty at 
present; a number of general trends in transfer 
pricing can be observed, and are positive devel-
opments. Firstly, the growing emphasis on profit 
splits for more complex transactions is allowing 
revenue authorities and taxpayers an enhanced 
ability to argue over the substance of transac-
tions, and move closer to the “right” answer, 
insofar as such may exist. On the other hand, 
for simpler transfer pricing matters (e.g., low 
value intra-group services, de minimis trans-
actions), wide adoption of safe harbours and 
simplification procedures is a welcome escape 
to the growing compliance burdens globally. 
In Australia and New Zealand particularly, safe 
harbours in regards to low value services, loans, 
and de minimis transactions are providing some 
relief to taxpayers in terms of transfer pricing 
compliance. 

Further Reading: Simplifying transfer pricing re-
cord keeping

Gaspar: Regardless of the outcomes of the BEPS 
project published in 2015 and the fact that Bra-
zil was involved as a G20 member, my opinion 
is that Tax Authorities in Brazil feel comfortable 

tant opportunity to evolve and become more 
efficient and have better chances at any tax au-
thority confrontation. 

Towers: Technology helps speed the collection, 
collation and storage of information. Suitable 
technology can help compare and contrast an 
organisation’s transactions with the statistics 
related to arm’s length parties. Technology can 
assist to ensure that documentation of transac-
tions is relevant, timely and meets the require-
ments of various countries revenue authorities.

Musselli: In my opinion the current historical 
phase is about enhancing technologies, with 
particular emphasis on enhancing the sources of 
information which can include transfer pricing 
practice. Governments have a lot of information 
on businesses of affiliated companies in various 
countries and (other) Governments approach-
es, like the exchange of ruling between Tax Au-
thorities in the European Countries. Firms have 
access to comparable data bases as they have 
never had cause there is a relevant increase of 
editorial companies gathering such data. The 
main goal of Administrations, and of firms, is to 
include appropriate data in a coherent econom-
ic analysis (as described in BEPS documents).

10. In an ideal world what would you like to 
see implemented or changed?

Gibbs: There has to be room for simplification, 
consistency and improved response times from 
HMRC. I would like to see HMRC share their com-
parable data with business – for example on a 
recent transfer pricing of debt enquiry we have 
supplied our data source for the nature of the 
debt, the marketplace and availability of fund-
ing for the particular asset, the external costs 
and leveraging ratios that could be obtained 
based on our clients credit rating. HMRC have 
argued inconsistent and isolated points within 
our pricing but haven’t supplied their own data 

or offered an alternative suggestion of pricing. 
We’re now over 12 months into the enquiry, in 
respect of a period which ended over two years 
ago. Incredibly, the client has since sold the as-
set and repaid the loan!

Borrie: A worldwide and independent body or 
committee of judges that quickly deals with 
transfer pricing discussions and double taxation 
issues between tax payers and tax authorities. 

Calle: The key in transfer pricing matters should 
be to reduce litigation derived not only from 
strict pricing matters, but also from the interpre-
tation made of facts and circumstances involved 
in the transaction. This should be accomplished 
both at national level (between the national tax 
authorities and their taxpayers) and—especial-
ly—at international level (conflicts between tax 
authorities).

For that purpose, the mechanisms for an ex-
change of information should be reinforced 
and uniform technical criteria further adopted 
to increase certainty between the parties, both 
between tax authorities and taxpayers and be-
tween the tax authorities of different countries.

In particular, it is important for tax authorities to 
commit to making a greater effort to avoid (by 
adopting clear rules) or resolve (by establish-
ing fluent relationships of mutual trust between 
each other) situations of international double 
taxation derived from transfer pricing issues. 

In that context, the OECD’s BEPS initiative is 
commendable, but it should continue to work 
along those lines and analyse the pending issues 
within the time periods established and ensure 
that the OECD’s conclusions are adopted locally 
by the largest number of countries possible.

Adrián J. Romero: I would like Tax Administra-
tions become better prepared in order to re-

duce the existence of arbitrariness in audit pro-
cedures and see more TP regulations exposure 
to taxpayers. 

Towers: In an ideal world, each country would 
adopt the Model OECD transfer pricing method-
ology and a model set of universally accepted 
requirements for transfer pricing documenta-
tion.

A globally agreed transfer price for certain in-
dustries or certain transactions, while difficult 
to establish would be ideal. For example, I be-
lieve one of the biggest issues affecting organi-
sations is the transfer pricing of loans between 
entities. Different Government’s Central banks 
set vastly different interest rates for their coun-
tries. Pricing of a loan in one country is very dif-
ferent from pricing a loan in another country, so 
a transfer price accepted by one tax authority 
may very well not be accepted by another tax 
authority. Having a globally accepted standard 
transfer price for loans of a particular kind (per-
haps linked to a World Bank interest measure) 
would make transfer pricing of loans simpler.

Swinne: In an ideal world, a dedicated approach 
for small and medium enterprises (‘SMEs’) 
would need to be applied in term of transfer 
pricing documentation requirements. Although 
they are not subject to a transfer pricing doc-
umentation requirement as such, in case of a 
transfer pricing audit, they have to provide the 
tax authorities with information to pretty much 
the same extend as a formal transfer pricing 
documentation. This represents an administra-
tive burden and high costs that they might not 
be able to afford or would not be ready to bear. 
Therefore, one could consider adapting the 
standards requirements in terms of documenta-
tion to SME’s, similarly to law value added ser-
vices where the tax authorities accept that for 
such service, it is not required to perform an en-
tire TP analysis as long as the mark-up on total 

https://www.ato.gov.au/Business/International-tax-for-business/In-detail/Transfer-pricing/Simplifying-transfer-pricing-record-keeping/
https://www.ato.gov.au/Business/International-tax-for-business/In-detail/Transfer-pricing/Simplifying-transfer-pricing-record-keeping/
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with the current fixed margin methods and should not likely give up the “simplicity” and “control” 
they provide. I would hope for changes towards full ALS methods and a link to OECD’s guidelines, 
however, I personally do not see it happening in the near future. Nevertheless, I do believe that au-
thorities will keep improving the current regulation and that the existing gaps between local rules 
and OECD’s ALS will be gradually closed in the long term. 

Musselli: The transfer pricing landscape is increasingly complicated (more than in the past) and un-
certain. Further, the analysis based on DEMPE activities is not clear in OECD documents enforcing 
the principle. In an ideal world the rule for compliance would be simpler and more predictable on its 
effects. The increasing criminalisation of transfer pricing should not be prevalent in the absence of 
fraud, with the issue at hand focusing on subjective judgments regarding the arm’s length principle 
and evaluation aspects.


