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We have seen in recent times many rural clients faced with the prospect of miners 
wanting to come onto their land in pursuit of gas and minerals. Leaving aside any 
rights or wrongs, the issue then arises how to treat any compensation received 
for tax purposes.

The relevant Taxation Ruling is TR 95/35, and this ruling makes it clear that it is 
necessary to identify the underlying asset that the compensation is being paid 
for. Many of the compensation agreements we have seen often make it difficult to 
identify what the compensation being paid actually relates to.

Where an underlying asset can be identified, such as the pastoral land itself, the 
Tax Office will look to see if there is a disposal of part of that underlying asset, 
or if there is permanent reduction in the value of, or permanent damage to, the 
underlying asset.

For example, where the carrying capacity of the land is diminished because of 
access roads or exclusion zones around well heads, it may be that there is a 
permanent reduction in the value of the land. In such cases the compensation 
received may be able to be regarded as a reduction in the cost base of the asset, 
effectively making the compensation receipt tax free until the property is later 
sold or disposed of.

If an underlying asset cannot be identified, the ruling states that the compensation 
relates to the disposal of the “right to seek compensation” i.e. you are forgoing 
your right to sue. The cost base of the right is most likely relatively small, mainly 
legal fees, meaning a taxable capital gain arises, possibly without access to the 
50% general discount.

In other cases, what may seem to be compensation is more in the nature of 
rent, as there is no lasting effect on the underlying asset, or the structure of the 
compensation is in the form of an income stream.

Each case needs to be considered on its own facts and circumstances, which 
includes the terms of the compensation deed entered into. 

We therefore urge you to seek advice from us before entering into compensation 
deeds or agreements to ensure the correct tax outcome is achieved.

Please do not hesitate to contact Jeremy Wicht or John Kotzur of our office for 
assistance.
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social media - 
employee stalking -
don’t be a twit!
Over the last few years we have seen a dramatic 
increase in the use of social media.  This is 
extending from our personal lives into the 
business world as businesses seek to use these 
tools to reach a greater client and employee base.  
These new opportunities come with risk.

There is a potential legal nightmare for businesses 
assessing social media profiles when making 
recruitment and selection decisions.  Australian 
law can prohibit employers from using information 
obtained from Facebook, Twitter and other social 
media, exposing businesses to a liability under 
employment discrimination laws.

By reviewing social networking profiles and 
information, employers may become aware of 
a job applicant’s age, political view, religious 
beliefs, marital status, race, union membership 
or activity, medical information, ethnicity, and 
other information that cannot be used to make 
an employment-based decision. 

The importance of following HR guidelines in 
recruitment and selection policies is imperative 
to protect the business from a potential claim 
should it arise.  The employer will have the 
burden to demonstrate that the decision to reject 
a job applicant was based on a legitimate  non-
discriminatory reason.

Hanrick Curran offers our clients a specialist HR 
outsourcing service via our HR division, Availio.

For assistance or a professional second opinion 
on your potentially sensitive HR / recruitment 
decisions, please contact Kelly Langdon on 3218 
3900 or Kelly.langdon@availio.com.au

“The ATO is about to get tough on self managed 
superannuation’s funds (SMSFs) that fail to pay the minimum 
required pension amount each financial year,” says Hanrick 
Curran Director of Superannuation Services, Clive Todd.

“When a SMSF begins to pay an account based retirement 
pension or a transition to retirement income stream to a 
member, the tax rate on earnings on investments of the fund 
supporting that pension reduces from 15% to nil, including 
an exemption from tax on capital gains on fund investments 
sold during the pension years,” he said. 
“This very generous tax concession comes with a number of conditions imposed by 
regulations, the most important being that the SMSF must pay to the member at least the 
annual minimum pension calculated each financial year,” he went on to say.

In a recent ATO guidance release, the ATO have announced that if the minimum pension 
amount is not paid at least once in a financial year they will consider the SMSF not to be 
entitled to the exemption from tax on investment earnings. The SMSF will be required to pay 
tax at 15% on all investment earnings for that entire financial year.

The ATO also detailed how they will exercise their discretion to overlook a failure to pay the 
minimum pension amount and for the first time have quantified what they consider to be a 
“small underpayment” of a pension. If your SMSF fails to pay the minimum pension, the tax 
concessions can be retained provided all of the following conditions are satisfied:

The underpayment is only small i.e. no more than one-twelfth of the minimum pension 
amount; and

The trustee pays a “catch-up” pension payment as soon as practicable in the following 
income year, within 28 days of becoming aware of the shortfall; and

 
The failure to meet the minimum pension requirements was an honest mistake or was 
outside the control of the trustees.

SMSF trustees will be able to self assess their entitlement to the ATO’s discretion provided 
all of these conditions are met. However if it is not the first time that the fund has made this 
error they cannot self assess and must apply to the ATO in writing for exercise of discretion, 
providing all necessary written evidence.

•

•

•

Hanrick Curran Partner and experienced superannuation 
specialist Chris Campbell says, “The most difficult of these 
requirements is likely to be demonstrating that failure to meet 
the minimum pension payment requirement was ‘an honest 
mistake’ or was ‘outside the control of’ the trustees.”  

“The ATO provides a number of examples in their guidance 
note however it is clear that simply forgetting to make a 
pension payment is unlikely to be sufficient grounds for 
relief,” he said.

With the loss of tax free earnings status on your pension investments for an entire financial 
year at stake, Chris suggests some practical tips: “A regular or scheduled direct transfer 
payment via internet banking of the minimum pension amount, well before 30 June each 
year is advisable.”
 

“If your SMSF is paying a pension or income stream, we urge you to ensure that you pay at 
least the minimum pension amount prior to 30 June,” advises Clive Todd. “If you are unsure 
of your annual minimum pension amount or require assistance in tallying your pension 
payments made to date, please contact us.”
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important case for cgt concessions

A recent Administrative Appeals Tribunal (AAT) case illustrates the requirement to seek quality accounting and legal advice before 
contemplating the sale of your business.

The AAT has decided that a CGT asset was disposed of for the purposes of CGT event A1 when a Heads of Agreement was executed and 
not when the formal Contract of Sale was executed.

The heads of agreement was poorly drafted including clauses such as “the Vendor agrees to sell to the Purchaser and the Purchaser 
agrees to purchase from the Vendor, the Vendor’s interest in the … business ... on the terms and conditions set out in the Schedule” 
and that the parties “agree to be bound by the terms of this Heads of Agreement.”   The document was expressed to be “subject to and 
conditional upon” various matters and contained a clause stating that the parties “will as soon as practicable execute a formal Contract 
of Sale.”

The AAT decided that the Heads of Agreement was a binding contract which was not conditional upon the execution of the formal 
Contract of Sale. It was not, as submitted by the taxpayer, simply “an agreement to agree,” notwithstanding evidence that it was industry 
practice to enter into non-binding Heads of Agreement to facilitate the sale of a business. 

In this particular case, by the timing of the contract being the earlier date of the signing of the heads of agreement, the taxpayer failed 
the ‘maximum net asset test’ which meant he could not access the small business CGT concessions and therefore paid more tax on the 
disposal than he otherwise would have.

If the taxpayer had sought quality tax advice up front, the taxpayer could have restructured his affairs before entering into a heads of 
agreement to ensure that he was able to access the CGT concessions.  We often come across new clients that have either failed to seek 
advice, or received poor advice before entering transactions with the result that they pay too much tax, or pay tax too early as a result 
of the transaction.  In some circumstance if we are instructed by a client after the transaction has occurred (eg execution of a contract) 
it is too late for us to assist.  

Accordingly, we recommend clients seek our advice before entering into any major or new transactions to ensure the minimum legal 
amount of tax is payable.

The ATO is becoming increasingly sophisticated with their analytics on accessible databases with a view to putting tax payers on notice 
for Tax Audits.  Below is a snapshot of the latest focus for  data matching.

Banking Transparency Strategy Data Matching Program
The ATO will collect the offshore account details of approximately 50,000 bank customers to identify Australian resident taxpayers 
with offshore bank accounts, which may evidence undeclared income and/or gains in the 2008/90 to 2010/11 financial years, from 
the major banks as well as 14 other banks, including Bank of Queensland, Macquarie Bank, Citigroup, HSBC, Rabobank, Arab Bank 
Australia, Bank of China, Credit Suisse and the Union Bank of Switzerland.

Credit and Debit Card Matching Program
The ATO will request and collect data relating  to credit and debit card sales relating to approximately 900,000 merchants for the period 
1 July 2011 to 30 June 2012 from the Big Four banks, as well as Bendigo and Adelaide Bank, Bank of Queensland, BWA Merchant 
Services,  American Express Australia and Diners Club Australia.

Real Property Data Matching Program
The ATO will request and collect names and addresses of approximately 10.4 million individuals and other entities transacting with real 
property from the various State Revenue Offices and land title registration bodies around the country, as well as other entities such as 
the Queensland Residential Tenancies Authority.  

An ATO Audit can be time consuming for business owners and incur professional costs to effectively prepare an appropriate response.   
It is recommended that Businesses most at risk of being singled out for a Tax Audit, consider Tax Audit Insurance which for a small sum 
provides cover for professional fees incurred when following a notice of an audit or investigation by a Government Authority.   Please 
contact Nathan Case from Hanrick Curran’s General Insurance Division, Ausure SEQ, for a quote.   

Please note that this publication is intended to provide a general summary and should not be relied upon as a 
substitute for personal advice. Liability limited by a scheme approved under Professional Standards Legislation.



We are pleased to welcome nine new team 
members to the firm:

Jeremy Wicht, Director
Phillip Shephard, Accountant
Theo Tragoudistakis, Accountant
Mitchell Thomson, Accountant
George Moxon, Accountant
Thomas Maguire, Accountant
Matthew Greig, Accountant
Luke Fairley, Accountant
Emma Xia, Administration

•
•
•
•
•
•
•
•
•

new appointments
For Hanrick Curran, the year is beginning with 
excitement as we congratulate special members 
of our team on well deserved promotions.

Kelly Langdon, Chris Campbell, Matthew Green 
and Matthew Beasley have been introduced as 
partners. Nathanael Lee, Phil Lowe and Clive Todd 
have been appointed as directors.

Our commitment to these team members will 
reinforce our service delivery standards and range 
of services with which we can assist all our clients’. 
We look forward to assisting you in your business 
and personal success in the future.

Please note that this publication is intended to provide a general 
summary and should not be relied upon as a substitute for 
personal advice. Liability limited by a scheme approved under 
Professional Standards Legislation.
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Last year Hanrick Curran alerted Horizon readers to the fact that pre-paying 
their private health insurance would save them tax.

In this instalment, we invite you to take a holiday by paying your tax.

Did you know about the ‘Government EasyPay Service’ which allows most 
Australian Taxation Office (ATO) (and other Government) bills to be paid by 
credit card? 

While the EasyPay service charges a minimal credit card fee (passing on bank 
costs), this fee may be tax deductible in some instances.  

If you pay your tax with a credit card that is linked to a frequent flyer points 
scheme, you could soon be flying away on a well deserved holiday – courtesy 
of the ATO.

While the idea of paying business expenses by credit card to accumulate 
‘points’ is not new, the ability to pay your tax liabilities by credit card is a fairly 
recent phenomenon.  Please review the ATO website on details of how to pay 
your tax bill by credit card: www.ato.gov.au.

The ATO has released a tax ruling and a practice statement which advise that 
in most cases, deriving points by paying business expenses should not result 
in income tax or fringe benefits tax (FBT).  In certain limited circumstances 
tax or FBT may be payable if there is a deliberate scheme or arrangement to 
try to create a benefit for an employee.  However, the ATO have advised they 
would generally not look at arrangements unless the scheme is so contrived 
as to there being no commercial reason for it, or is in substitution of income, 
or generates more than 250,000 of points.

As always, we recommend you seek professional advice pertaining to your 
situation.

Please contact Jamie Towers if you wish to discuss the potential tax 
consequences further.

have a holiday - on the ato

gst changes for dentists

The ATO have recently released new information relating to the treatment of 
GST on goods and services supplied by the dental profession (CR 2013/14: 
Goods and services tax: goods and services supplied by dentists), effective 
on or after 20 February 2013. 

The ruling provides an overview of goods and services tax treatment of the 
supply of good & services by dental professionals and Attachment A of the 
Class Ruling lists supplies (item number) that are GST-free. 

As specialist accountants to the healthcare profession we recommend you 
touch base with your computer software provider to ensure the software is 
currently applying the correct GST coding. 

If you have any queries relating to GST treatment on goods or services in your 
practice, please contact Tim Taylor on 3218 3900.


